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I. Of Actions and Remedies, 
Writs, Proceſs, Arreſts, and 
Bail. | 

II. Of Courts, Attornies and 
Folicitors therein, Juries, 
Witneſſes, Trials, Execu- 
tions, c. 

III. Of Eſtates and Property in 
Lands and Goods, and how 
acquired; Anceftors, Heirs, 
Executors and Adminiſtra- 
tors. 

IV. Of the Laws relating to 
Marriage, Baſtardy, Intauts, 
Ideots, Lunatic ks. 


N. 


V. Of the Liberty of the Sub- 
jet, Magna Charta, the 

Habea, Corpus Act, aud 
other Statutes. 

VI. Of the King and his Pre- 
rogative, the Queen and 
Prince, Peers, Judges, She- 
riffs, Coroners, Juſtices of 

Peace, Conſtables, &c. 

| VII. Of Publick Offences, 

Treaſon, Murder, Felony, 


| Burglary, Robbery, Rape, 


Sodomy, Forgery , Perju- 
ry, Wc, And their Puniſh- 
ment. 


All of them ſo plainly treated of, that all 
Manner of Perſons may be particularly acquainted 
with our LAWS and STAT UT Es, concern- 
ing Civil and Criminal Affairs, and know how to 
defend Themfelves and their Eſtates and Fortunes; 


In all Caſes whatſoever. 
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A Summary of the Laws of England 


in a New and Inſtructive Method, under 
the following Heads. 
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3 Right Honourable ' | 
* HO M A 8 5 
Lord Viſcount GA GE. 


[: may at © rf View em a little pres 
ſuming in me, to dedicate a plain 
Law-Treatiſe to a polite Noble- 
man, ſuch as Your Lordſhip ; bur this 
will be eaſily reconciled, when ti con- 
lider'd, the Subject of our Law cannot 
be made too tamiliar to the greateſt 
Perſonages, as they live under it's Pro- 
tection, and are by it defended in their 
Rights and Properties. 

In this Addreſs to Your Lordſhip; 
where Virtues are ſo very conſpicuous, 
extraordinary Encomiums may be well 

at expected; 


- 
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expected, and I fear I ſhall require Your | 


ſhall however orefone to e to 


neroſity and Greatheſs of 
4 erh rior — 9 auff an 
udgment, 3 nobleſt OEconomy, and 
neſt: Behaviour, with moſt exte 
fue. FPuhlick Spirit, = — 
which deſervedly raiſe a Perſon to Tit 
and Hpgqurs, they ever belong to Your: 
Lor rd{hip\ as: their Poſſeſſor. N A Re 
6 haſh. great Qualities and Accom· 
Rliſhments, my Lord, ſhine. forth in 
Lou, who arc univerſally known. and 
admired ; and that You, may, live long: 
an Ornament to Your.. Country, at- 
tended with Proſperity. and, every Sari 
faction, is the real Wiſh of, 


N. rn "My Lord,” % mens 
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„ric rnt TO Roldon <t13. ann} pa 
1 Va Age of Inhuiry into FI 
rden 0 by admirrd that 
* Legiſlators "ſhould" mute mia nete 
Law? well imnended for * E Publit 
Evils, however ſhors they" Way 25 Fe 
in the general Exetution of them For 
there 43 hardly any Fence 7 ſtrong,” but 
the fertile 'Genius's of the" prefent Times, 
by-theit Inventions and Strat ages, "WE 
eafily break through & ©* T1500 910 in 
But T'40 not here pretend n 4 pu 
ticular Advocate, either for or ag aint the 
Alteration of our Laws, any 5 than 
as it makes new Books neceſſary; what 1 
ſhall now attempt, is 10 introduce an In- 
tructiue Treatiſe, writ in the eaſieſt 
Method, and adapted to every Capacity, 
whereby the Unskilful, | and "theſe who are 
Ignorant in the Practice of the Law, may 
in ſome Meaſure be their own Adviſers, 
1.5 ; and 


vi PREFACE. 
and readily. avoid the common Errors too 


often happening in the Proſecution-of-Suits, 
And in this Treatiſe is contained the 


1 * and requifite Learning in ths 
Law, all e Ja of - ara 10 Ac 
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22 Fg reap. Oe 1 1 jog to 
them elves,” at the fame, Time Attornies 
and Sollcitors confeſs 1 Wed, 4 wer: ny 
Juſt Iiſtruction. ey | 
Nor will theſe Gentlemen, I hope, . 
any Objection to the Popularity of my Title, 
fince this Work is not deſigned to defame 
or abate, the.Profeſſion of, the Lam, tho" it 
{ves ſome Light into 1 to, the ordinary 
* lader. 7 | 
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Ok Actions and Remedies, Writs, 
Pzocels, Arreſts and Ball. 


| HE Actions and Remedies brought and 
proſecuted in our Courts for Recovery 
of Rights and Danages for Injuries ſuſ- 


tain'd, and for the doing of Juſtice be- 
tween one Subject and another, ſo that all Perſons 
who complain may be relieved, according to- the 
Nature and Merits of their Caſe, are the follow- 
ing. enn 
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"ae Ot Debt. re 
rm On the Caſe. / & 
3. Of Account. G 
3 Of Covenant. g Nilo. ID 
g. Of Detinue.  \ &/11. Of Afſiſe.' = (1117 


6. Of Trover. _ Ur2, Of Waſte, G. 6 


0 An of Debt is a Suit given by. Law: here | 
 #:Man oweth another a certain Sum of Money, 
by Obligation, or Bargain for a Thing ſold, or by 
Contract, Sc. and the Debtor will nat pay the 
Debt, at the Day agreed; then the Creditor ſhall 
Have this Adtion againſt him for the ſame. 
Af Money be due upon any Specialty, Action 
of Deht only lieth; for no other Action may be 
Brought ſor it: And where a Man contracts to pay 
Money for Things which he hath bought; and 
the Seller takes Bond for the Money, the Con- 
tract is diſcharged; ſo that he ſhall not have 
Action of Debt upon the Contract, but on the 
Bond. Nat. Br. 268. 

The uſual Action of Debt, which 0 ſts of 
«livers particular Branches, lies i in all theſe: Chies: 


91. For Money 5 — Bond, or Bill. 

2. For Rent due from n., 121, 

3. For Goods or Money delivered. | 

4ꝗ. For an Attorney's Expences. 0 

5. For permitting a Priſoner to Eſcape. 

6. Upon a judgment, or Nc 9 
in 5 On an Act of Parliament. 


"Fe 


1. In a Bond where ſeveral are bound Wulle, 
5 Obligee may have Action of Debt againſt all 
the Obligors together, or all of them apart, and 
-have ſeveral Judgments and Executions; wy - 

all 


Ok Ackions and 'Reniedfes. 3 - 
ſhall have Satisfaction but once: But when the 
Bond is joint, and not ſeveral, all the Obligors 
muſt be ſued that are bound; and one is not obli- 
ged to anſwer without the reſt. Alo if à Bond is 
made to three, to pay Money to one of them, they 
muſt all join in the Action, for they ate but as one 
Obligee. Dyer 19, 310. Telu. 1 % 0 
If there be ſeveral Days mentioned for Payment 
of Money on a Bond, the Obligation is not for- 
feited/ nor can be ſued, until all the Days are paſt: 
Vet in ſome Caſes, the Obligee may bring Action 
of Debt for the Money due by the Bond preſentl y, 
tho? it be not forfeited; and by ſpecial wording 
the Condition, an Obligee may be able to ſue the 
Penalty on the firſt Default. A Man is bound to 
pay 20 l. in Manner following, that is to ſay, 10 
at one Day, and 10 J. at another; Debt will not 
lie till after the laſt Day, becauſe it is an intire 
Duty: But if one binds himſelt to pay 10 l. on 
one Day, and 10 J. on another, after the firſt 
Day Action of Debt lies for 10 J. it being a ſeve- 
ral Duty. 1 Co. Inſt. 292. 2 Dau. Abr. 5. 
In Action of Debt brought upon a Bond againſt 
an Heir, for the Debt of his Anceſtor, tis not 
good for the Heir to ſay, that the Executors have 
Aſſets in their Hands; for the Obligee may ſue 
either Heir or Executor: If an Heir hath Aſſets, 
and the Executor alſo, it is at the Obligee's Elec» 
tion to have Action of Debt againſt the ane or the 
other; but he ſhall not charge them doubly. Debt 
lies againſt the Heir of an Obligor, who has I. ands 
by Deſcent, if the Executors have not ſufficient: 
And if an Heir has made oyer Lands fallen to 
him by Diſcent, Execution ſhall be had againſt 
him to the Value of the Land, ci I it be not 
fold bona- fide before the Action brought. Der 
0 | £4487 F Ws Bun 1 7 1819091 204. 
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ng. 2 Hud. 433. Anden. 1 Gr 3 6 4 
M. 1. & ei 0 7 06 WE Ve 
{21X&ion of Debt lieth on a Recognizances i 
A Statute Merchant, being Nature of 
Bond or Obligation: Jutis otherwiſe in Caſe 
lf a Statute Staple. A Man owes another a Sum 
of Money; 51 hath his Note under Hand, with- 
gut Seah an Action of Debt on a Mutuatut: lies; 
wut the Defendant may wage his Law: In — 
tion of the Cafe brought upon Promiſe =—_ | 
the Defendant cannot e Law. Kn. 92 
2 Dan. Hor 4 I 
If Debt is 3 5 a ſingle Ex the De- 
5 may plead Payment, e the Action 
til in Bar: And pending an Action on Bond, 
2 he Deſendant may bring in Principal, In- 
4 tereſt and Coſts; and the Court ſnall give Judg- 
1 ment to- diſcharge the anne by the Statute 
it 42 4& 3 Ann; c116, 16120 0 51⁰ KH ve 
2. An Action of Debt lids for Rent in Arrear, 
upon a Leaſe for Life or Tears; at Common Law 
* lay not on Leaſes for Life, but now by Statute 
may be had. 8 Ann. c. 17. If Tenant in 
Fee · ſimple. or Fee- tail die, his Executor may haue 
* bl Debt by the Har. 32 H. 8. for Ar- 
rears of Rent incurred in the Life-time of ſuch 
Tenants, or he may diſtrain for the ſame ; but 
before this Act the Krecutor had no Remedy. 
1 Gro, 471. 95109/7150 i V9 OM #0 550080 $4 
© Phe” TReredy- by tec amen Law for Rent 
on a Leaſe tor Life Was Affe if the Plaintiff had 
Seiſin, or by Diſtreſs; and if Tenant for: Life 
died, His Hxecutors might bring Action uf Debt 
or the Rent in Arrears: But à new Remedy _ 
given by the above 1 that is to d 
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Of Ations and Remedies. 5 
It a Rent or Leaſt fon Veafs o Eand is reſervid 
and made payable at ſour Quarter- Days the Leſſor 
may have Action of Debt after the firſt Day uf 
Failure; for every Quarter's Rent is a ſeveral 
Debt, and diſtinct Actions may be os 
each Quarter: ' f Rep. 81, 2 Heut, 129. 
Aſſignee of Rent upon a Leaſe for Nears; fall 
have Debt for it: And Action oft Debt will lie 
againſt a Leſſee, for Rent due after the Aſſigu- 
ment of the Leaſe; for the perſonal( Privity af 
Contract continues, tho the Privity of Eſtaie is 
gone: But tis otherwiſe, if a Landlerd oe. ge- 
_ the Rent of the Aſſignee; knowing of \the 
Allignment.” 1 Lev. 22. 3 Rep. 22 23% I © 
When a Leaſe is ended, the Puty- in reſpect aof 
the Rent remains, and Debt lieth by Reaſon: et 
Privity of Contract between Leſſor and Leſſee, 
Si Groovanpile df ro nt hi; ele bor fort 
31H ction of Debt lieth upon a Parol Contract 
by Word only, and ſo doth Action on the Caſe: 
And in ſome Caſes, Debt will lie, altho' there 
no Contract betwixt the Party that brings the 
Action, and him againſt whom brought; for there 
_ be a Duty created by Law. But Action (of 
Debt lieth not againſt-Executors} upon a Simple 
Contract made by the Teſtator: Thon it hes for 
the Arrearages of an Account agaisſt Executors, 
of. 5 the Teſtator. 2 Faund. 343. 9 
Rep. 87. 1 Lill. Abr. 40. 2 Dauv. 47. 
If Goods or Money are delivered to a third 
PFerſon for my Uſe, I may have Actien of Debt, 
or Account! for them. And where Money is de- 
livered to a Perſon, to be te- delivered: again the 
Property is altered, and Debt lies: But where a 
Horſe, or any Goods are thus delivered, there 
Action of Detinue lieth. Action ot. Debt lies 
⁊gainſt the Huſband, for Goods which were de- 
1 a 2 livered 


6 Of ions and Bemevies. 
liered ur ſbld to the Wife, if they come to tho 
Huſhand's Uſe: And if one delivers Meat, Drink 
or Clothes to an Infant, and he promiſes to pa; 
forthem, Action of Debt or on the Caſe will lie 
againſt the Infant; but what is delivered, muſt 
belavert d to be for the neceſſary Uſe of the In- 
fant. 2 Danv, Abr. 404. 3 ell. Ab. 603. 1. 
Joo, Nis, 16944, 2603, e e 
A Man agrees with a Taylor to make him a Suit 
of Clothes, for a certain Price; the lrg 4 | 
bring a general Action of Debt againſt him fer 
the Money but if the Price is not agreed on, 
Action of the Caſe only lies, or ſpecial Action of 
Debt on the ſpecial Contract. Mood Inſt. a4. 
4. An Attorney ſhall have Action of Debt 
againſt his Client, for Money which he hath paid 
to any Perſon for ſuch Client, for Coſts of Suit, 
or to his Counſel, c. And an Action of Debt, 
or Caſe, lies for an Attorney for his Fees, againſt 
him that retained him in his Cauſe : But Attornies 
are not to demand more than th&ir juſt Fees; nor 
to be allowed any extraordinary Fees to Counſel, 
without Tickets ſigned by them, c. And tis 
ſaid to be a good Plea to an Action brought by an 
Attorney for his Fees, that the Plaintiff did not 
give the Defendant any Bill of Charges, accord - 
ing to the Statute. Mich. 22 Car. 2. B. R. 1 Lat 
i 4 142. Stat. 3 Jac. 1. c. 7.  Raym, 24. 
I a Client, when his Buſineſs in Court is dif- 
patch'd, refuſeth to pay the Officer his Court 
eesz the Court on Motion will grant an Attach- 
ment av. him, on which he ſhall be commit. 
ted until the Fees are paid. 1 Lill. Abr. g 8. 
But Officers guilty of Extortion ſhalb render 
treble Value: And an Action may be brought 
againſt Attornies for Extortion, and the Party 
d me ne te grieved 


«+ 


Of Attians and Remedies. 7 
ren wee have treble Damages and Coſts, g 
J. ne eien nne 32: 1201.7 91 Kat! 
5. Action of Debt lies againſt a Gaoler J Per- 
mitting a Priſoner committed in Execution to 
eſcape, for thereupon the Law makes the Gaoler 
Dehtor: And where the Party is not in Execu- 
tion, there Action on the Caſe listh for Damages 
ſuffered by the Eſcape. 1 Saund. 218. 
If a Priſoner eſcapes who was in Execution, his 
Creditor may retake him by Capias ad Satisfacts' 
endum; or bring Action of Debt on the Judgment, 
or a Kire facias againſt him, &. for he hath til} 
an Intereſt in the Body, as a Pledge for the Deb. 
If the Priſoner makes a tortious Eſcape, the Per- 
ſon at whoſe Suit he was taken in Execution, may 
have an Alias Cap. to take him again; or Action 
of the Caſe againſt the Sheriff: But if the Sheriff 
voluntarily permit the Eſcape, Debt may be brought 
againſt the Sheriff. 1 Ventr. 269. 1 Lill. 336. 
3 Kalb. 160. 12. f | tis + 3% Sire i) 
Debt lieth agairfſt a Sheriff, for Money levied 
in Execution: And if a Defendant in Execution 
is reſcued, the Sheriff is liable for the whale Debt, 
and is to have his Remedy againſt the Reſener. 
Aa. ti hank „ b atk e 
6. A Perſon may have Action of Debt upon an 
Axhitrament; but not for Debt referred to Arbi- 
tration, which muſt be Action on the Caſe; And 
Debt will lie for Breach of a By-Law, or for 
Amercement in a Court-Leet, Sc. Action ot Debt 
ſnall he brought for Money adjudg d to be paid 
bY Arbitrators, declaring on the Award; and 
alſo upon the Bond for not performing it. Ne 
Nat. Br. 26. Brownl: 35. 1 Lill. Abr. 400. 
Debt lies for Money recovered upon a Judg-' 
ment, &c.: And if a Man recovers Debt or Da- 
mages in London, on Action brought there by the 
. B 4 Cuſtom 
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"Cuftom-of the City, which lies not at Common 
Law; when it is become a Debt by the Judg- 
ment, Action of Debt RE this judgment in 
atke Courts at Weſtminſter.” r. 268. 2 
Du. Abr. 499. In Actions — Debt on Bonds, 
Rule may be made to ſtay Proceedings on Pay- 
ment of Principal, Intereſt and Coſts; but not in 
Actions of Debt upon Judgments; yet the Defen- 
4 may plead a Tender and umor⸗ n 1 _ 
60. 2 
17 Aion of Debt is ſometimes —— — 
Alt of Parliament; as for a Parſon againſt a Pa- 
riſhioner for not ſetting out Tithes; wherein the 
[Plaintiff ſnall recover the treble Value, by the 
Statute 2 Ed. 6. c. 13. Againſt a Hundred for a 
Robbery committed on the Highway, in the 4 
Time of any Day, except Sunday, when 
Hundred ſhall an wer it, if the Robbers are not 
taken in 40 Days, Sc. 27 Elm. c. 13. Againſt 
a Man for arreſting, or cauſing one to-bearreſted 
in another Man's Name, without his Conſent, 
upon the Statute 8 Elrz. 4. 2. And if an Attor- 
ney ſuffer another to follow any Suit in his Name, 
he ſhall forfeit 20 l. and the Party grieved ſhall 
have Debt; by 3 Jac. 1. want And „e 
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Df/Atſons'anv<Rementes. 5 
1A Writ is the King's Precept, commanding 
ſomething to be done touching a Suit or Action. 
And of Writs there are divers Kinds, in many 
Reſpects; ſome are real, concerning the Poſſeſſion 
of Lands, . — Writs = Entry, or of _—_ 
touching the Property, Sc. Some are perſonal, 
relating to Goods, Chattels, and perſonn l Injuries; 
andꝰ ſome are mixed, for the Recovery of the 
Thing and Damages. 2 Inſt. 92. 

The Writs in Civil Actions are either Original, 
or Judicial; original Writs are iſſued qut of the 
Court of Chancery, for the ſummoning: ai De- 
fendant to appear, and are granted: before the 
Suit is begun, to begin the ſame; and judicial 
Writs iſſue out of the Court where the original 
is return d, after the Suit is begun, to carry on 
the Cauſe: The Originals bear Teſte; in the 
Name of the King; but Judicial Writs bear Date 
zin the Name of the Chief Juſtice; and a Writ 
without a Teſte is not good, for the Time may 
be material when it was taken out; and if it be 
out of the Common Law Courts, it muſt bear 
Date ſome Day in Term (not being Sunday): but 
ain Chancery Writs may be iſſued in the Vacation 
as well as Term-Time, as that Court is always 
open: Alſo there are to be 15 Days between 
the Teſte and Return of Writs, where the Suit 
16: by Original; but by Statute, Delays in Actions 
by reaſon of 15 Days between the Teſte and 
Return in perſonal Actions and Ejectments are 
temedied. F. N. B. 51, 147 2 Co. laſt.qqo. 

13 Care 2. Saane 27 ot l e bie 1 
An Original Writ defective in Form, is abate- 
able; but it is allow d to be good by Pleadings, Sc. 
and tho an Original may not be amended, yet a 
new Writ may be 1 87 gut, where it is not 
amendable: Writs Judicial, if erroneous, may be 
amended ; 
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amended; and Writs may be renewed — Term, 
until a Defendant is arreſted, but not after ſive 
Terms in B. R. when a new Writ muſt be iſſued, 
and the Plaintiff may not renew the old one. 
And all Writs are to be returned and filed in due 
Time, in the Court where returnable; for the 
filing them is the Warranty for the Proceedings. 
n 717. a I. i 25 
The King's Writs cannot be denied to the Sub- 
ject; and after the Action is fixed on, for a Wrong 
done, or a Right detained, as in Debt, on the 
Caſe, . ſuch a Writ muſt be taken out as is 
ſuitable to the Action, being grounded upon it: 
And if in the Writ ſeveral Perſons are included, 
(for four Defendants may be put in one Writ) 
there muſt be ſeveral Warrants from the Sheriff 
to execute the ſame. Hood's Inf. G60. 

Attachment lies againſt Sheriffs, Sc. for not 
executing Writs; or for doing it oppreſſively by 
Force, or not doing it effectually, through any 
corrupt Practice. The Sheriff's Bailiffs cannot 
execute a Writ directed to the Sheriff, without 


his Warrant: And Sheriffs are not to grant War- 


rants for Arreſts, before the Receipt of the Writ; 
if they do, they ſhall forfeit 101. and Damages. 


43 Eli. c. 5. If a Bailiff be kept off from 


making an Arreſt, he ſhall have an Action of Aſ- 
ſault: And where any Bailiff touches a Man, 
which is an Arreſt, and he makes his Eſcape, it is 
a Reſcous, and Attachment may be had againſt 

him. If a Bailiff lays Hold of one by the Hand, 
whom he had a Warrant to arreſt, as he holds it 
out at the Window); this 1s ſuch a taking of him, 
that the Bailiff may juſtify the Breaking open of 
the Houſe to carry him away: But Doors may 
not be broke open to make an Arreſt in civil Ones 


„ 
— 
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unleſs it be in Purſuit of one arreſted. 1 Vent. 
zen NN en e eee ee 
An Arreſt in the Night, as well as the Da Z 
is lawful: But no Writ, ' Proceſs, Sc. (except in 
criminal Caſes) ſhall be ſerved on a Sunday; on 
Pain that the Party ſerving them ſhall be liable to 
the Suit of the Party grieved, and anſwer Dama- 
ges as if the ſame had been done without Writ; 
and Action of falſe Impriſonment lies for Arreſt 
on a Sunday, and the Arreſt is void. Fat. 29 
Car. 2. c. 7. A Perſon may be retaken on a S 
day, where arreſted the Day before, or upon an 
Eſcape Warrant, when one goes at large out of 
the Rules of the King's Bench or Fleet Priſon, Sc. 
Mod. Caſ. 231. 5 Ann. c. 9. 14 70 308, 
If where there are ſeveral Perſons of the ſame 
Name, a Bailiff arreſts a wrong Perſon, he is liable 
to Action of falſe Impriſonment : And if he ar- 
reſts a Man' without Warrant, tho' he afterwards 
receives one from the Sheriff; or if he arrefts one 
after the Return of the Writ be paſt; and where 
a Bailiff demands more than his juſt Fees when 
offered, and detains a Perſon thereupon; or if a 
Man be any ways unlawfully detained, in all theſe 
Caſes it will be falſe Impriſonment; and large 
Damages are recoverable in theſe Actions. Dyer 
244. I Inſt. 124. ek 
No Bailiff ſhall carry any Perſon arreſted to a 
Tavern, Alehouſe, Cc. without his Conſent, fo 
as to charge him with any Beer, Ale, Wine, Cc. 
but what he ſhall freely call for; nor ſhall carry 
him to Priſon within 24 Hours; nor demand an 
greater Sum than the Law allows, for the Arreſt 
or waiting *till Bail is given, Cc. or receive a 
greater Sum for Lodging or a Day's Diet than is 
allowed by Juſtices of Peace, Fc. Hat. 22 & 23 
Car. 2. c. 2. 2 Geo, 2. c. 22. 
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If a Debt be under 10 % Write out of a 
ſuperior Court, or under 404, in an inferior Court, 
the Defendant ſhall not be arreſted, but be per- 
ſonally ſerved with a Copy of the Proceſs, — 
not appearing at the Return, the Plaintiff may 
enter an Appearance for him, and proceed, d. 
No Perſon ſhall be held to ſpecial Bail on ſuc 
Writs; and Affidavit to be made of the Cauſe of 
Action, when it is 101. c. or upwards, and the 
Sum indorſed on the Writ, for which e 
Mall be taken, e a Man is arceſied i 
Ce 1. 629% / 
. * the Caſs 05 Adion 1s SS al — 
any ſuperior Court, or 405. in inferior, the Pro. 
4 hall be in Engliſh, and the Defendant ſerved 
wle Copy of it, and alſo Notice thereon to ap- 
pear at the Return, St. And the Fee for making 
and ſerving the Copy of the Proceſa and Notice, 
ſhall be no more than 5.5. out of ſuperior.Courts, 
and 15. the inferior Courts. 5 Cco. A. . 27. a 
Vii} Wy \v * 1+ } 
T he. Form of a Bill: of. Middleſex in B. N 
iin $3 ur 


Middleſex, "H E Sheriff Th aaa _—_ 
A. B. i he is to be found. in his 

JI and hat be ſaſely keep him, ſo thin 

he have. his Body before aur Sovereign W «tbe 
King at Weſtminſter; an Wedneſday» next after 

| e Weeks from St. Michael (or — Day of Re. 

turn) a unſwer to C. D. in a Plea of Fraſpaſs, 
e. ler " ys 9 thera thes Bu in Br 
* 2 ten ien ers 

«0 59k e Bill.. en 

_—_ G et: V 

11 5 An requizey Bail, then\this 4 Clauſe 

is added: Aud ala to a Bill of the faid C. for 

Tuen: y Pounds of Debt, according to the — 

I 
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te Court of the ſaid Lord the Aing, before the 
Aing bimſelf to be exhibited 3, and that h ' have 
there, at th ſame Time, this Precept. 


For twenty Pounds on Oath. '(The'Attomey's 
Name indors d.) ff: 10 818K [ts 20111 
* isa 181 elk 019% o 


Ihe Form of a Latitat in B. R. — 
elt ais ehe 7 2:21 n MONT 
8 EO RGE tbe Second, by the GH G, 
CI King of Great Britain, France um Ireland, 
Defender . of the Fuith, &c. To the Sheriff. of Nor- 
folk, Greeting: Whereas we lately commanded our 
Sheriff of Middleſex, that be ſhould tab C. D. and 
E. F. if they Pall be found in his Bailiwick, and 
keep them fafely, ſo that be might have their Bodies 
befote ug at Weſtminſter, at a certain Day 'now 
paſt, to _ to A. B. in a Plea of Treſpaſs; and 
alſo. to a Bill f him the ſaid A. agamſt the afore- 
ſaid C. for Ten Pounds of Debt, according to the - 
Cuſlom of our Court, before us to be exhibited : And 
our faid Sheriff of Middleſex, at that Day mad 'a 
urn to us, That the ſaid C. and E. were not to 
br found in his Bailrwick ; whereupon on the Behalf 
of the ſaia A. it is teſtified in our Court before us, 
that the aforeſaid C. and E. lurk and wander up 
and down in your County, Therefore we command 
you, that you take them, "if they are to be found in 
your Bailtwick, and ſafely keep them, ſo as you have 
their Bodtes-before us at Weſtminſter on Wedneſday 
next after three Weeks of the __ Trinity, to an- 
{wer to the afereſaid A. in the Plea and Bill afore- 
and thut you have then there this Writ. Wit. 
neſs Philip Lord Hardwick at Weſtminſter, the Day, 
&c. in the Eig btb Trar of our Reign. AA Act + 
n ing 1% bu $4.4 tus: Veulemt: 
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The Form of an Alias and Pluries, 
oc the Second, Kc. To the "Sheriff of 


N. Greeting : We command you, as at another 
Time we have commaded you, that you take C. D. 
and E. F. if they Pall be found in your Bailiwick, 
and ſafely keep them, ſo that you have their Bodies 
before us at Weſtminſter, on the Day, &c. next 
Aer (ſuch, a Return) to anſwer to A. B. of a Plea 
' of Treſpaſs; and alſo to the Bill of the ſaid A. againſt 
the faid C. and E. for Ten Pounds of Debt, accord. 
ing to the Cuſtom of our Court, before us to be ex- 
hibited : And have you then this Writ, Wiintſs 
Philip Lord Hardwick, Go. Sogn 


Nin „ 89 — E 366 
ghar Plurizs Capias varies from the Alias only by 
anſerting the Word oftentimes we commanded, in- 
ſtead of at another Time. + gs 


The Form of a Capias in Debt, in C B. 


EORGE the Kcond, &c. To the” Sheriff ef 
Norfolk, Greeting : We command you, that 
yon take C. D. late of, &c. in your County, Cent. 
and E. F. late of the ſame Place in your County, 
Teoman, if they are to be found in your Bailiwick, 
and. ſafely keep them, ſo that yon haue their Bodies 
before: our Fiiſtices at Weſtminſter, on the Morrow 
of All Souls, to anſwer to A. B. of a Nea, that 
be render to him Thirty Pounds, which be owes to, 
and unjuſt attains from him; and have you there 
this Writ. Witneſs Robert Eyre, Nuigli, at Weſt 
minſter, the Day, &c. in the Sixth Year of our 


* 
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Here, if your Capias be in Action of the Caſe; 
then ſay: To" anſwer to the ſhid A. Bi according to 
the Cuſtom of our Court of Common Bench, in an 
Action of Treſpaſs on the Caſe, upon Promiſes and 
Unaertakings ; to the Damage of the ſaid. A. T. ey 
Pounds, &c. | 5 
2. Bail is Security for the Appearance of the 
Defendant, at a Day and Place certain, to anſwer 
the Plaintiff's Suit. And in all Caſes where Pro- 
ceſs iſſues forth of B. R. to take the Defendant's 
Body, if an Appearance only, and not ſpecial Bail 
is required, there the Defendant may appear in 
Court in his proper Perſon, and file common Bail. 
1 Lill. Abr. 8 5. e 
There is both common and ſpecial Bail: Com- 
mon Bail is in Actions of ſmall Concernment, 
being called Common, becauſe any Sureties, as 
John Doe and Richard Koe in that Caſe are 
taken; whereas in Caſes of greater Weight, as 
Actions upon Bond or Specialty, Se. where the 
Debt amounts to 10 J. or above, (of which an 
Affidavit of the Debt is now to be made) Special 
Bail or Surety muſt be taken, ſuch as Subſidy- 
Men at leaft, and they according to the Value. 
4 Inft. 179. Kul en 
As there are different Kinds of Bail; ſo there 
are divers Sorts of Bail-Pieces, viz. 1. A common 
Bail-Piece, where the Defendant is ſerved with a 
Copy of the Proceſs; this is merely to bring the 
Defendant into Court, and is in Nature of an Ap- 
Yearance in the Court of Common Pleas. 2. A 
pecial Bail- Piece on a Cepi Corpus, or Arreſt re- 
turn d, when the Defendant is actually arte ſted, 
and the Sheriff hath taken a Bail-Bond. 3. A 
Bail-Piece on a Habeas Corpus, in Caſe a Defen- 
dant lives at a great Diſtance from n me 
Fi a Caule 
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a Cauſe is removed out of an Inferiour Court. 4. 
Bail-Pieces taken before Commiſſioners in the 
Country, by Virtue of the Stat. 4 .. & M. c. 4. 
Theſe Bail-Pieces, if Common, are to be filed 
in the Office within ſix Days after the End of 
the Term the Attorney appears: And Special 
Bail, which is taken before a Judge, or by Com- 
miſſioners, when accepted, is to be filed; aſter 20 
Days Notice given of putting in Special Bail be- 
fore a Judge, on a Cepi Corpus, if there is no 
Exception, the Bail ſhall be filed in four Days. 
Upon a Habeas Corpus 28 Days are allowed to 
except againſt the Bail, and after that, if it be 
not excepted againſt, it ſhall be filed in four Days. 
1 Lill. 174. 1 Salk. 98. AVE, eee 
Bail is not properly ſuch till it is filed; but it 
ſhall be accounted good, till the ſame is queſtioned 
and diſallowed. And when Cogniſors of Bail are 
ueſtioned, they muſt juſtify themſelves in open 
ourt, by Oath of their Abilities ; or before one 
of the Judges of the Court; or by Affidavit be- 
fore Commiſſioners as took the Bail: And the 
Court may adjudge Bail ſufficient; when the 
Plaintiff will not accept it. Alſo a Defendant, 
with Leave of the Court, may depoſit Money in 
Court inſtead of Bail: And the Court on Motion, 
of a Judge at his Chamber, will order a common 
Appearance to be taken, when Special Bail is not 
. e 
If the Defendant doth not find Common or 
Special Bail, the Attorney for the Plaintiff is to n 
call upon the Sheriff for the Return of the Writ, 
on Default whereof, a Rule being made for it, 
the Sheriff ſhall be amerced, or ſummoned be- 
fore a Judge to ſhew "Cauſe, Cc. and if on 3 
Cepi Corpus no Bail is returned, a Rule will be 
made out to bring in the Defendant's 7 5 
8 | 8 5 en 


fendant, he will on 2 Rule, returg. a CY and 
aſſign the Bail- Bond to the Plaintiff; which, may 
be done by Indorſement, without Stamp, ſo as it 
be — Gen Action brought thereupon; and 
then if the Bail- Bond, Sc. be forfeited, the Plain- 
tiff may bring his Action on the Bond in his own 
Name. Kat, 4 F 5 Ann. But upon ſuch Aſſign- 
ment of  Bail-Bond and Action brought thereon, 
neither Defendant nor Bail can be arreſted on 
that Bond, but ſerved only with a Copy of the 
—— for. otherwiſe Ball might be faken ad 
rei ein | N 4A 
Sheriffs are to let to Bail Perſons arreſted, upon 
reaſonable Sureties, having ſufficient within the 
County, to keep their Days in ſuch, Place, &c. as 
the Writs require. 23 H. 6. c. 10. And the 
Statute, 1 V. & M. provides againſt exceſſive 
Bail. By late Orders of Court, Bail ſhall be liable 
for ſo much as is ſworn to and indorſed on the 
Proceſs, or for a leſſer Sum; and not be diſ- 
charged though the Plaintiff declares for more. 


On Exception enter d againſt Bail, the Defen- 

| dant muſt - procure them to Juſtify in four Days, 

: if in Term, or on the firſt Day of the next Term, 

; if in Vacation. Ord. B. R. Fal. 5 Geo. 2. Altho 

4 the Bail taken by the Sheriff on Bail-Bonds is put 

t in above, yet the Plaintiff may except againſt 

ſuch Bail: Special Bail ſhall be. perfe&ed by the 
Defendant. within four Days after Exception, or 

* in Default the Plaintiff may 2 on the Bail- 

, Bond; and the like is to be obſerved on Bail put 


in upon Writs of Error, or they may be Non- 
A proſ#d.... No Attorney ſhall be Bail; nor ſhall any 
| Bailiff be permitted to become Bail in any Action 


or Suit. Ord. C. B. Micb. 5 Geo. 2. 5 
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If a Plaintiff doth not declare againſt the De- 
fendant in two Terms after Bail is I. in, the 
Defendant may Non-proſs the Plaintiff, and then 
the Bail are diſcharged; for in ſuch Caſe the De- 
fendant is to go only upon Common Bail, by the 
. Rules of the Court. If the Defendant render 
_ himſelf to Cuſtody in Diſcharge of his Bail; up- 
on the Day of the Return of the ſecond Writ of 
Keirt facias againſt the Bail, the Court ſitting, 
the Bail ſhall be diſcharged : And the Bail may 
bring in the Body of the Defendant, at any Time 
before the Return of the Alias Scere facias, and 
render him up, which will diſcharge the Bail; 
but Care muſt be taken that the Bail-Piece be 
vacated in the Office. 1 Rol. Abr. 250. 6 Mod. 
238. 1 Falk. 98. : „ 
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Form of a Common Bail-Piece, 
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1 
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1 


, Second. 


H. C. 


(according to the 
ute) 


Attorney. 


— 2 


of Trinit „Tun in ths ſeventh Tear 
of the Reign of King GEORGE the [. 


[1 feen, (to wit) A B. FEW been 


erv'd with Proceſs, ts 


delivered to Bail unto 
John Doe of London, 


Teoman, And 


Richard Roe of the 
ame Place, Teoman. 


Mt the Suit of 
C. D. 
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| U i | 
Form of a Special Bail- Piece. 

1 N $19 4 e © eee TY ekt Mere 
| Of the Termof St. Michael in the fevinth 


Year of King GE OR GE the Second. 


5 
: 
7 
X 
1 


WTI5OHGG 511 bas © "th 15. ar 
| Middleſex, (to wit) A. B. is delivered | 
ant Cs to Bail on d Ce | 
538 No 14 orpns, e an p:| 
Ky 8 H * n Bt reſt, unto 's 
Bn yd C. D. of &c. in the | 
0A 189170. Jaid County, Cent. 
Fa e. RMA i 
: WW hs | the faid County, 


Mercer. 


— _ at. A. — 


od 
- 2 wn x * * 1 *\ ws 
T. W. A the Suit of DIA 
Attorney for the CEA, Th, gt 
1 Defendant. "4 51 5 ob 
IN 5 18 


ien enen eee N ad} * 1 
(+4 There is no . 88 the Babe 
upon a Habeas Corpus and a Cepi, only you fay, 
dee to Bail on a Hab. Co *. 9 D. 2 
Ik it is a Country Bail. Piece, the Caption thereon 
"at. the Bottom is to be inſerted thus: TIaben und 
acknowledged the 7th Day of May in the Tear of 
our Lord 1734, at Blanford in the County aforeſaid, 
before G. P. a Commiſſioner. And if it be a — 
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piece on a Certiorari, 3 ſay, is delivered to Bail 
on a Writ to cauſe., Froce:dings to be certified, - or 
Writ of Certiorari. | : bY 
It may not be improper here to inſert a Bail- 
Bond, and an Aſſignment of it by the Sheriff to 
the Plaintiff, purſuant to the Statute 4 A 5 Ann, 


' l 
T e Form of a Bail-Bond to the Sheriff. | 
Aud 835 N F | $3! 59d! 178 | 


K NOW all Men by hs Preſents, That 
IX ue C. D. of, &c. E. F. of, &c. and }. 
Doe, are held and firmly bound to G. H. Eſquire, 

| Sheriff of the County aforeſaid, in Forty Founds 
of good and lawful Money of Great Britain, 
10 be paid to the ſaid Sheriff, or to his certain 
Attorney, his 'Executors, Adminiſtrators, or A. 
ſigns ; for which Payment to be well and truly 
made, we bind ourſelves, and every of us. by 
himſel} for and in the whole, our Heirs, Execu- 

| tors, and Adminiſtrators, and of every of us, 
firmly by theſe Preſents, ſealed with our Seals. 
| Dated the Day of, &c. in the Tear of the 
Reign of the Lord George the Second, by the 
Grace of God, of Great Britain, France and 
Ireland, Ning, Defender of the Faub, &c. the 
"Seventh, and in the Year of our Lord 1734. 


HE Condition of this Obligation is ſuch, That 
if the above bound C. D. do appear before the 
Juſtices of our Lord the King at Weſtminſter, on 
the Day, &c. to anſwer unto 4 B. Gentleman, of a 
Plea of Treſpaſs, and alſo in a Plea' of Debt for 
Twenty Pounds 0 Demand; then this preſent Obli- 
gation ta be void and of none EfſeF, or elſe to ſtand 


and remain in full Force and Virtue. 


Py gh 1/5) AA * 
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Form of the Sheriff's Affienment thereon. 0 


NOW all Men by theſe Preſents, that I G. H. 
Eſquire, the Sheriff within named, do here 
for el, my Executors and Adminiſtrators, aſ- 
fign and ſet over unto A. B. (the Plaintiff named in 
the Condition of the within written Bond) his "Exe- 
cutors and Adminiſtrators, the within mentioned 
Bond, purſuant to an Ad of Parliament for the 
Amendment of the Law and the better Atvance- 
ment of Juſtice. In Witneſs whereof I have here- 
unto ſet my Hand and Sal, this Day of, &c. in th: 
Year of our Lord One Thouſand Stven Hundred and 
Thirty-four. EN 


3. The Declaration is a Shewing in Writing of 
the Cauſe of Complaint of the Plaintiff againſt 
the Defendant, wherein the Party is ſuppoſed to 
have received ſome Wrong: It is an Expoſition 
of the Writ, with the Addition of Time, Circum- 
ſtances, Sc. and muſt be true, clear and certain; 
for the Court is not to take Things in it by Im- 
o N 
A Declaration is grounded upon the Writ in 
the Common Plas, and Bill of Middleſex or La- 
titat in the King's Bench, and one may not re- 
gularly declare in B. R. againſt a Perſon that 
38 not in Guſtody-of the Marſhal, or hath not filed 
Bail; unleſs he is a privileged Perſon: In Ac- 
tion of Debt upon a Bond, the Plaintiff in his 
Declaration muſt alledge a Place where the Bond 
was made, becauſe the Jury ſhould come from 
that Place: And if one declare upon an Obliga- 
tion, with a hic in Curia prolat, he muſt, on Oyer 
pray'd of it, ſhew the Obligation, or the Decla- 
ration will not be good, Allo a Plaintiff, declar 
| 2 | 2 
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ring as Executor or Adminiſtrator, ought to ſet 
forth the Probate of the Wall, and Letters of Ad- 
miniſtration granted, with a Profert in Curia. Dyer 
15, 39. 2 Lill. Abr. 412, 21 Car. B. R © 

If one be in the Cuſtody of the Marſhal of the 
Court, for Debt or other Cauſe of Action, any 
Plaintiff may file a Declaration againſt him, and 
he is obliged to plead thereto; and it is the ſame 
when he is out upon Bail, any other may declare 
againſt him, for he is bound to anſwer eve 
one's Suit. 1 Lill. 413. When a Declaration is 
bad, if the Defendant demurs, the Plaintiff may 
ſet it right in a ſecond Action; but if the Defen- 
dant do not take Advantage of it, but pleads in 
Bar, and the Plaintiff proceeds to Iſſue thereon 
if the Right is found for the Defendant, the Plain- 
tiff is eftopp'd by the Verdict from bringing a 
new Action: And ſo it is if he had demutred to 
the Plea in Bar, 1 Mod. 20, 207. 

In real Actions, the Declaration is called a 
Count ; and in all Actions it is good to lay ſuffi- 
cient Damages therein. A Plaintiff's Attorney 
may amend his Declaration in B. R. in Matter 
of Form, after the general Iſſue pleaded, before 
Entry thereof, without paying Coſts, or giving 
Imparlance; but if he amends in Subſtance, h. 
muſt pay Coſts, or give an Imparlance: And if 
he amend in Subſtance, after a ſpecial Plea plead- 
ed, altho' he would give Imparlance, he is to 
pay Coſts. Where a Declaration is defective, it 
18 ſometimes aided by the Statutes of Jeofailu, &. 
but they help only Matters of Form, not Mat- 
ters of Subſtance z for Uncertainty in a Declara- 
tion, which is Matter of Subſtance, is not aided 
by Statute after Verdict. 5 Rep. 35. 1 Lill. Ar. 
409. Nia 2% 7 
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All Declarations are to be filed, before whic 
they are not of Record to warrant a Judgment: 
On filing Declarations, Copies thereof are ſerved 
| the Defendants, or their Attornies, Gc. and 
193555 Order of all the Judges, 12 V. 3. upon 
HMelivery or Tender of a Copy of any Declaration, 
the Defendant's Attorney ſhall pay for it after 
the Rate of 44d. per Sheet, Sc. and if any Perſan 
kefuſe to pay for the Copy, tender d, the | ſaid 
Copy is to be left in the Office with the Clerk 
that keeps the Files of Declarations, and there - 
upon the Plaintiff's Attorney giving Rules to 
lead, may for Want of a Plea ſign judgment; 
and before any Plea ſhall be received, the Defen- 

.dant's Attorney is to pay for the Copy of the De- 

claration. f 1 ; ; 2 1 12322 
If the Attorney for the Plaintiff does not draw 
up and deliver a Copy of the Declaration to the 
Defendant or his Attorney, or file the ſame with 
the Clerk of the Declarations, before the End of 
the next Term after the Writ is returpable; the 
-;Plaintiff may be Non-proſsd, and the Defendant 
„Mall haye;Cofts, So it is where one comes upon 
a Habeas Corpus, and Bail is given thereon; if 
„the Plaintiff doth not-declare againſt him within 
two Terms, including the Term the Defendant 
was brought in, the Action and the Bail are to 
be diſcharged, and the Plaintiff Nox-proſs'd with 
Coſts, But if a Defendant appears in Court in 
Perſon, at the Return of the: Writ, and it be ſo 
mentioned in the Bail- Piece, the Plaintiff muſt 
dedlare within three Days, or a Non pro may be 
enter d againſt him with Coſts, by the Stat. 8 Elin. 

cap. ier 4 Mt 9504 ideen 
It is ordered, That where ſpecial or common 
Bail is filed, and Notice thereof given, a Copy 
of the Declaration ſhall: be delivered to the At- 
59 N * HY 8 torney 
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torney for the Defendant, who is to pay for the 
ſame; or on Refuſal, or not knowing where he 
lives, it may be left in the Office, and Notice of 
it muſt be forthwith given to the Defendant; and 
ſuch Declaration fhall be held well delivered from 
the Time of ſuch Notice only: And where the 
Cauſe of Action is ſpecially expreſs'd in any Writ, 
by Virtue of which the Defendant is arreſted, 
and the Plaintiff having declared ; the Defendaut 
ſhall plead within the uſual Time, without Im- 
narlance, as by Original, And if the Defendant 
lived within 20 Miles of London, the Declaration 
ſhall be delivered with Notice to plead in four 
Days after the Delivery thereof; and if he lives 
above 20 Miles off, the Declaration is to be de- 
livered with Notice to plead in eight Days after 
Delivery; and on Default of pleading in thoſe 
Times, the Plaintiff may ſign his Judgment. Ord. 
Cur. B. R. Trin. & Hill. 2 Geo. 2. And Trin. 
5 Vs Geo. 2. | 
Where the Copy of the Proceſs is ſerved upon 
any Defendant, and the Plaintiff's Attorney en- 
ters an Appearance for him, purſuant to the late 
Act of Parliament, a Copy of the Declaration 
ſhall be left in the Office, and an Engliſh Notice 
delivered the Defendant, ſignifying the' Nature of 
the Action, and in whoſe Office the Declaration 
is left, Sc. and that unleſs the Defendant plead 
within 4 Days, Ce. Judgment will be entered 
againſt ſuch. Defendant by Default: And if the 
Defendant does not plead by the Time the Rules 
for pleading are out, the Plaintiff ſhall ſign Judg- 
ment, without any further calling for a Plea; and 
thereon Notice may be given of executing a Writ 
of Inquiry, by delivering it to the Defendant, or 
leaving the ſame at his laſt or uſual Place of 
Abode. Ord. C. B. Mich. 1 G10; 2. See Ord. 
Paſeb, 3 Geo. 2. : The 
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The Form of a Declaration in Debt in B. R. 


| 83 "= - *- . : 
_ TMichaelmas Term in the ſeventh Year of King 


A | "George the Second. 85 
Middleſex, W B. Complains of C. D. other: 
| 0 


LA oavits wiſe called C. D.. of the 
Pariſh”. of St. Clement's Danes in tithe County of 
Middleſex aforeſaid, Gentleman, in the Cuſtody of 
be Marſhal of tbe Marſhalſea of our Sovereiga 
Lord the King, before the King himſelf, of a Flea, 
that be render to him Twenty Founds of good and 
lawful Money 4, Great Britain, which he. owes 40 
vim, and unjuſtly detains , for that, to wit, That 
whereas. the ſaid C. the Day, 8c. in the Near. of 
the Reign, &c. of the Lord George the Second, 
naw King of Great Britain, at the ſaid Pariſh of 


St. Clement's Danes in the County aforeſaid, . by 


his certain Writing Obligatory, ſealed with the Seal 
4 the. ſaid C. and here ſbeun to the Court of the 
id Bord the: King, the Date whereof is the ſame 


Day and Year above, acknowledged himſelf. io be 


held and firmly bound to the ſaid A. in the aforeſaid 
Twenty Pounds, to be paid io the ſaid A. when: 
ever after he ſhould be thereunto required. Never - 


 theleſs the Jaid C...altho' thereunto often required, 


bath not paid io the ſaid A. the ſaid I'wenty 
Pounds, or any Part thercof , but hitherto hath re- 
fuſed, and ſtill doth refufe to pay it to him; ubere- 
upon the ſaid' A. faith, that be is the. worſe, and 
bath Damage to the Value of Ten Pounds, and there- 


fore be brings his Suit. G 
T. W. for the ( wx of oferuting 0 
7 Defendant. u 1 Jag (R. Roe. 
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by, c. bis Attorney; and the ſaid C. defends the 
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Another F orm of a Declaration in Debt. 


London. A B. complains of C. D. in Cultady 

of the Marſhal, &c. of a Plea, 
that he render to him Thirty Pounds of good and 
lawful Money of Great Britain, which' he owes to; 
and unjuſtly detains from him; For that, bereut 
the ſaid C. on the Day, &c. in the Year, &c. at 
L. aforeſaid, to wit, in the Pariſh of be Blefſed 
Mary of the Arches in the Ward of Cue „ 
borrowed of the ſaid A. the aforeſaid Thirty Found, 
1% be paid to the ſaid A. when afterwards \\he 
ſhould be thereto required: Jet the ſaid C. altho' 
therfto often requeſted, hath not paid the ſaid I hrty 
Founds to the ſaid A. but hath hitherto | ultogetber 
denied, and ſtill doth deny to pay the ſame to him; 
to the Damage of the ſaid A. &c. and thereupon he 
brings bis Suit, &c. 1272 7 


In the Common Pleas, the Declaration begins: 
C. D. late of, Sc. was ſummoned to anſwer A. 
B. of a Plea, that he render, &c. And where-> 
upon the ſame A. by, Sc. his Attorney, com- 
plains, That whereas the ſaid C. &c. And Note, 
in C. B. in Debt, Account, Covenant, Detinue, 
and Replevin, the Word ſummoned to anſwer is 
uſed: And in Caſe, Treſpaſs, Trover and Eje&+ 
ment, a:ztached to anſwer. 8 


The Form of a Plea in Debt. 


ND now at this Day, to wit, the: Day, c. 
1 in this ſame Term, came before our Lord the 
King at Weſtminſter, as well the aforeſaid: A. B. 
by bis Attorney aforeſaid, as the aforeſaid C. D. 


Force, 


28 Ot Aitions and Bemedies. 
Force, Iujury and Damages, and whatever elſe | 


ought to defend, when and where the Court-will co. 
efdbercof ee That he doth not owe to the 


* 


Jaid A. the ſaid dum of Twerty Pouna's,, or any, Hunt Wi 
thereof, in Manner and Form aß the ſaid A. above. 
complaint; again him; and o/ ibis be put, lim, i 
en nm, KC o. 1 5 


4 


All Heading, are either General or Special; 
a general Plea is drawn on a little Piece of 2d. 
ſtamped Paper, having only the Defendant's At- 
torney's' Name to it, thus: In Debt, H. owes 
nothing; or if by Bond, Iis not his Deed, &e. 
In Caſe, He hath not promiſed : In Treſpaſs, 
Not Guilty, &c. And ſpecial Pleas are drawn up 
in Form, ſetting forth the Matter pleaded at 
arge, with a proper Concluſion to the Declara- 
tion or Action; and mult be ſigned by Counſel: 
They are of two Sorts, Pleas in Abatement, and 
in Bar. A Plea in Abatement begins, That the 
Defendant ought not to anſuer the Bill, 8&c, And 
it concludes in this Form; Whereupon | be pray. 
Judgment if the Bill or | Declaration - afareſaid,, 
ec. The Plea in Bar begins; That 4he. Plaintiff 
ought not to have or maintain his Action: And 
concludes to the Action, viz. He prays Judgment 
i be ought to haue or maintain his Action againſt 
im, c. 1 TITS Ss Mei b x 
When à Defendant hath pleaded; the Plaintiff 
anſwers the Defendant's. Plea, which is called a 
Replication This muſt: contain Certainty , and 
not vary from the Declaration, but muſt purſue 
and maintain the Cauſe of the Plaintiff's Action; 
otherwiſe it will be a Departure in Pleading. The 
Defendant anſwers the Plaintift's Replication by 
Kejeinder; and it ought to be a ſufficient Anſwer 
thereto, and enforce the Matter of ee, 
bn 
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if he departs from the Plea, the Rejoinder is not 
The Plaintiff may anſwer the Rejoinder 
ang Surrejoindet; alſo ſometimes, tho ſeldom; 
Pleadings come to Rebutter in anſwer to the Sur⸗ 
rejoinder, c. A faulty Plea in Bär; in ſome 
Caſes is made good by Replication; and the Re- 
plication may be allowed good by a Rejoinder: 
But not where they want Subſtance. 1 Iuſt. 304. 
After all the above Pleadings, there may he a 
Drmurrer in Law: And where the Defendant 
has pleaded in Abatement, before he pleads di- 
rectly in Bar, he may demur to the Plaintiffs 
Declaration; and refer the Points of Law that 
ariſe thereupon to the Judgment of the Qourh, 
which determines all Queſtions ariſing on ſuch 
Demurrers. A Demurrer is to be ſigned; and ar- 
gued on both Sides by Counſel; and when it is 
Joined, the Plaintiff enters it, &. and Paper Books 
are delivered to the Judges: And on à general De- 
murrer, the Party confeſſeth all Matters of Fact, 
that are well pleaded. © Theſe Demurrers alledge 
Inſufficiency in Law in the other Party's Declark- 
tion, Plea,” Ic. and if Special, ſay, That it vug be 
not to be anſwered, becauſe, &c. and therefore prays 
Judgment: And if the Matter be found inſuffi- 
cent, Judgment is againſt him that join'd in the 
Demurrer; but if it appear ſufficient, Judgment 
is given againſt the Demurrant. Where the Points 
on a Demurrer are apparent and eaſy to deter- 
mine, the Court will proceed to give Judgment 
upon it preſently; but if it be doubtful-or diffi. 
cult, they will take Time to conſider thereof, and 
5 a Day to the Parties: And ſometimes all the 
udges of England are conſu lte. 
Buy Statute, no dilatory Plea ſhall be received in 
any Court of Record, unleſs the Truth of it be 
proved by Affidavit, or probable Matter is * 
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And the Cauſes of Demurrer are to be 0 
ſet down, or the Judges ſhall give Judgment with- 
out regarding Imperfections in any Writ, Plead- 
ing, Sc. ſo as ſufficient Matter appears. Stat. 4 
&s5 Ann. c. 16. 4 8 

A Defendant is to demur where he may do it, 
for if in ſuch Caſe he pleads, he ſhall not aſter- 

wards take Advantage in Arreſt of Judgment, &c. 


The Form of a general Demurrer to a Declaration, 
"AND the ſaid C. D. by T. W. his Attorney, 

comes and defends the Force and Injury, 
and whatever elſe be ought to defend, when an 
where this Court will conſider thereof; and the ſaid 
C. prays Judgment of the ſaid Declaration, be- 
poi be ſaith, that the ſaid Declaration and the 
Matter therein contained are inſufficient in Law 
for him the ſaid A. to maintain bis ſaid Action 
azainſt 1he ſaid C. to which Declaration the ſaid 
C. is under nos Neceſſity, or in any wiſe bound by 
the Law of the Land to anſwer ; and this he is 
ready to aver: Whereupon for Want of a ſufficient 
Declaration in this Caſe, the ſaid C. prays Fuds- 
ment of the ſaid Declaration, and that the ſame 
may be quaſhed. | | 


| 0 . | 
PFPorm of a Joinder in Demurrer. 


'A ND the ſaid A. B. ſaith, That notwith- 
| flanding any Thing above alledgd by the 
faid C. D. the ſaid Declaration ought not to be 
quaſhed ; becauſe he ſaith, that the ſaid Declara- 


nian, and the Matter therein contained, are good 


d ſufficient in Law for bim the ſaid A. to main- 
tam bus Aftion againſt the ſaid C. which ſaid 
Matter contained in the ſaid Declaration the * 


Dre 
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A. is ready to aver and prove in ſuch Manner as 
this Court ſhall think fit; and becauſe the ſaid C. 
hath made no Anſwer thereto, nor huherto in any 
Manner denied the ſame, the ſaid A. prays. Fuds- 
ment, and that his Damages occaſioned by the Pre- 
miſſes may be awarded to bim, &c. 
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 Aftion upon the Caſe is a general Action given 

for Redreſs of Wrongs and Injuries, done with- 
out Force, and by the Law not provided againſt: 
And by an ancient Statute, in Action on the 
Caſe, the like Proceſs is to be had as in Actions 
of Debt, or Treſpaſs. 19 H. 7. c. 9. It is fo eal- 
led, becauſe the whole Caſe as laid in the Decla- 
ration, (except Time and Place) is ſet down in 
the Writ; and it is ſaid to lie in few Caſes where 
there is another Remedy. NOK 
As to the Kinds of this Action, they are as va- 
rious as the Torts and Injuries upon which they 
are founded; but on a general Diviſion may be 
reduced to the Heads of, 3 
1. Nonfeazance on Promiſes. "Wa 

2, Malefeazance, or doing what ought not 

to be done. 55 

3. Misfeazance, or miſdoing any Thing. 

4. Deceits on Contracts, &c. 

5. Particular Nuſances. 


1. As to Nonfearance, which is the Omiſſion 
of that which a Man ought to do; if there be a 
Charge upon any Perſon, by Reaſon of i 
Tenure of Houſe or Land, to repair _ Bank, 
Bridge, or private Way, &c. 258 Ks doth it not 
and thereby another receives ſpecial Damage, he 
may have Action on the Caſe againſt him: 80 
where a Man is bound by Tenure to repair Sea- 
Banks, and he negletts it, fo that the Land of 

N 19 
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his Neighbour is drowned; or when one bound 
by Preſcription to make his Hedge next my Lands, 
doth it not, whereby other Men's Cattle come 
into my Ground to my Damage, . And for not 
paying of Toll of a Mill or Market, &. this 
Action lieth. Co. Ext. 11. 10 Rep. 139. 2 
Saund. 1 12. | | . 
Where a Man doth not make a good Eſtate of 
Land fold, according to Promiſe; or do not pay 
Money upon a Bargain and Sale, according to 
Agreement; or not deliver Goods upon Promiſe, 
or Demand, Action of the Caſe lies on an expreſs 
Aſſumpſit, which may relate to one's real or perſo- 
nal Eſtate, or to a Man's Perſon: And implied 
Aſſumpſit is where Goods are fold, or Work is 
done, &. without any Price agreed upon; here 
the Law implies a Promiſe and Satisfaction to the 
Value. But for Breach of Promiſe made by Deed, 
Writ of Covenant is to be brought: And u 
Promiſe of Payment of Money on a Bond, unleſs 
there be a collateral Promiſe, Action of Debt 
lieth; and on a Bill of Exchange accepted, an 
Action lies on the Cuſtom only. 1 Danv, Abr. 
28. 1 Koll. Abr. 517. 1 Vent. 152. | 
If one deſires me to be bound for him, and he 

afterwards doth not ſave me harmleſs, this is Non- 
feazance implied by Law; and Action of the Caſe 
lieth. And this Action lies againſt an Inn-keeper 
that refuſes to entertain a Gueſt or Traveller, on 
Pretence of his Houſe being full, if this be falſe: 

Alſo againſt a Smith refuſing to Shoe a Horſe, 
having Neceſſaries for doing it; and againſt a 
Sheriff for not arreſting a Perſon, being preſent, 
Sr. 1 Brownl. 32, 213. Dyer 158. | 
2. Malefeazance is where any Man does a 
voluntary Tort or Injury to another: If a Man 


in riding a Horſe hurts another Perſon, &. * 
2 7 
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if any one keeps-a Dog uſed to bite Men and Cat- 
tle, and knowing thereof continues him unmuz-" 
zled; and I, my Child, Servant, or Cattle are 
bitten, whereby I ſuffer Damage, this Action lies 
againſt the Owner. Dyer 23. 4 Rep. 188. 
If a Man is diſturbed or hindred in the Uſe of 
a Way to his Houſe or Ground, (9c. or in put 
= ting Cattle into a Common, he may have an 
Action on the Caſe. And if one Commoner ſur» 
charge the Common, the reſt of the Commoners, 
if they cannot have their Common as uſual, may 
bring Action of the Caſe againſt him: So where 
one dips Pits or Trenches, &c. in the Common, 
by which Cattle go in Danger of their Lives. 
And for incloſing a Man's Common, where the 
Damage occaſioned by it is ſpecial. 1 Gro, 427. 
2 Bulſt. 121. Stile 164. : Bd 
Where the Parſon or any Stranger diſturbs a 
Perſon in the uſing a Seat or Iſle in a Church, 
which he hath as Appendant to his Houſe: Or 
where one is diſturb'd in his Office, or the 
Profits thereof, this Action lieth. And when 
Franchiſes or Liberties, are under Diſturbance from 
any: If any one ſhall hinder a Perſon that has 
the Franchiſe of the Execution: and Return of 
Writs, or Proceſs, in a Hundred, Liberty, S. or 
thall diſturb an Officer in making an Arreſt, or 
in attaching or diſtraining of Goods, Action of 
the Caſe lies: But if a Man himſelf do any Ac 
to prevent Execution upon his own Goods, Ce. 
this Action doth not lie. Co. Entr. 9. F. N. B. 
102. 1 Cro. 309, 548. 8. Rep. 1111. 
For erecting a new Market, to the Damage of 
another, Sr. And if any Perſon ſhall entice away 
a Servant, Apprentice, or an Apprentice Maid, 
Sc. whereby the Maſter or Miſtreſs loſes their 


device, and hath Damage, Action on Zhg Ae 5 
D les 
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lies for the ſame. 1 Lev. 296. 2 uf. 198. 2 
Vaund. 169. "i 

. Misfeazance may concern a Man's Houſe ai 

or Fre or his Cattle, Goods, Sc. If my Ser. 
vant puts a Candle or other Fire in any Place in 
my Houſe, and this burns all mine and my Neigh- 
bour's Houſe, Action of the Caſe lieth againſt 
me: And if a Man in burning of Heath keep 
his Fire ſo negligently, that the Cloſe of another 
is burnt down, this Action lies; for every Man 
is to take Care, that his Fire doth his Neigh bour 
no Damage. But Action is taken away in Caſe 
of accidental Fires, by Statute. 1 Danv. Abr. 10. 
2 Inft. 203. 5 Rep. 13. 6 Ann. c. 31, | 
If a Carrier takes Goods to carry, and wilfully 
ſpoils them, or negligently loſes or ſuffers them 
to be loſt or ſpoiled, Action on the Caſe lies: 

And if ſuch Carrier is robbed of Goods, he is 
anſwerable for the ſame, becauſe he hath his Hire, 
and therefore took upon him the ſafe Delivery 
of the Goods; and tho' the Carrier -be, not ac- 
quainted with all the Particulars in a Box, &c. 
where there is Money, he ſhall anſwer in an 
Action, if robbed; unleſs there be a ſpecial Agrec- 
ment or Acceptance to excuſe him. If a Water- 
man or Lighterman loſe Goods, this Action lies 
againſt ſuch Water- Carrier; but Goods may be 
thrown over-board in a Tempeſt, to preſerve the 
Lives of the Paſſengers, &. The Over-loading 3 
Horſe, or e a Boat, is actionable, if 
there be a Damage by it. Fitz. Abr. 14. Ka. 
Entr. 484. 2 Bulſt. 28. 1 Danv. Abr. 13. 

Action of the Caſe will lie 58 Inn- 

_ Keeper for Goods ſtolen in his Houſe; and here 
the Inn-keeper is chargeable, altho' the Gueſt 

goth not acquaint him what Goods or Money he 

\Hath;z and tho he deliver the Key of the Clan. 
* 2 
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per to the Gueſt, and knows not the Perſons 
LJoing it, Sc. But the Perſon robbed muſt be 
a Traveller, and Gueſt in the Inn, or an Action 
will not lie. A Man coming to an Inn, leaves 
Goods there, and goes away for two or three 
Days; in this Caſe he 1s no Gueſt ; and therefore 
if they are ſtole, no Action heth: Tho' the 
leaving a Horſe, &c. by which the Inn-keeper 
hath Gain, makes the Owner a Gueſt; and the 
Inn-keeper anſwerable. 8 Co. Rep. 33. Moor 
87 


This Action lieth, where any Inn-keeper lets 
a Man's Horſe to Hire, without his Leave: And 
hen a Horſe, that is hired, is abuſed by the 
= Rider, by riding an exceſſive Pace, or further 
than agreed, neglecting to take Care of him, &c, 
Action of the Caſe may be brought; not if the 
Horſe die ſuddenly, without the Rider's Default. 
And if a Farrier undertake the Cure of m 
Horſe; or a Smith the Shoeing thereof, and doth 
it not well, as if he prick the Horſe fo that 1 
loſe the Uſe of him, c. for theſe Action on the 
Caſe lies. 1 Brownl. 8, 9. Fitz. 94. 2 Bulf. 
334. 

If a Chirurgeon neglects his Patient, or gives 
him unwholſome Medicines, whereby: the Patient 


be receives Injury, &c. this Action lieth: Alſo where 
the a Taylor undertakes to make a Suit of Clothes, 
p 8 and he ſpoils them; and when one undertaking 
io build a Houſe, does it ill; or if a Carpenter 
af. WWE promiſes to mend my Houſe before a certain Day, 
and neglects to do it, by Reaſon whereof my 

n Houſe falls, it is actionable. 1 Danv. Abr. 32. 
nere Where a Counſellor doth not come to plead 
velt his Clients Cauſe, being retained to appear, by 
he which the Cauſe miſcarries: If an Attorney en- 
am- ages in a Suit without Warrant, or out of Negli- 
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5 or e miſmanage a Cauſe; or if 
. he plead otherwiſe than he hath Authority to do, 
or make Default, c. or in Caſe any Attorney or 
other Officer do any thing contrary to his Truſt; 
For malicious Proſecution z and where any Suit is 
without Ground; and for falfe Impriſonment, 
Sc. In all theſe Caſes, Action of the Caſe licth, 
Alſo if a Sheriff, &c. refuſe to do, or do any Thing 
amiſs relating to his Office, to the Damage of 
another ; or ſhall make a falſe Return of Proceſs, 
Cc. this Action may be had. 6 Kep. 9. Dyer 
ff ͤ £ Ae 89. 
4. For Deceits of Attornies, &c. in diſcover: 
ing Evidences, or other Secrets, to the Prejudice 
of their Clients; or if an Attorney do a Thing 
in his own Name, or for his own Uſe, which he 
ought to do for me in my Name, &c. A Man 
perſonating another in any Court or other Place, 
to his Injury; counterfeiting Letters, to receive 
Money ; cheating others at Play, with falſe Dice, 
Sc. and for all Deceits in Contracts, Action on 
the Caſe lies. Dyer 25, 75. 

If a Vintner ſells Wine for good, knowing it 
to be bad, this Action lieth: So if a Man fell 
certain Packs of Wool, as good and merchantable, 
if they are damaged; or if one promiſe for Money 
to deliver me that which 1s good, and doth not; 
and where a Perſon ſells to another Cattle or 
Goods, that are not his own; for felling by falſe 
1 4 55 and Meaſures, or warranting Clothes, to 
55 of ſuch a Length, that are deficient of it; ſel: 

ing a Horſe, &:. affirming it to be ſound, when 
it hath ſome ſecret Diſeaſe; or unwholſome Bread, 
Beer, Meat, Sc. 1 Danv. Abr. 173, 187. 2 
Cro. 196, 471. 1 Co. 44. | 
And in ſome Caſes this Action arifes upon the 
Warranty of the Seller, and in others it will li 
2 without 
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without Warranty ; but if the Buyer taſte the 
Wares befre-hand, and like and accept them, &c. 
without a Warranty, no Action lieth: And 'tis 
ſaid Action of the Caſe lieth not, altho' they are 
warranted, when the Fault 1s ſo apparent that 
the Buyer may diſcern it; for the Law gives no 
Remedy for a Man's own voluntary Negligence. 
It is the ſame when the Warranty 1s after the 
Thing is ſold, ſo that 'tis no Part of the Contract; 
and where any Warranty doth extend to a SH 
to come, as that a Horſe ſhall carry a Man ſo 
many Miles a Day, or the like. 2 Cro. 631. 
3 Bulſt. 94. 13 H. 4. Finch 187. 


5 The bare Affirmation of a particular Sort of 
* Diamond, if the Seller doth not warrant it, will 
8 not maintain an Action: But where a Man hath 


the Poſſeſſion of a perſonal Thing, the Affirming 
it to be his own, is a Warranty that it is fo: 
'Tis otheryaſe in Caſe of Lands, where the Buyer 
muſt ſee that he hath Title. For all Deceits uſed 
by Tradeſmen in their Trades; and if Goods in 
Pawn are refuſed to be delivered, on offering the 
Money, Cc. Action on the Caſe may be had. 2 
Cre. 4, 196. 1 Salk. 210. 4 Rep. 18. 

5. For a particular Nuſance to a Man's Houſe, 
Water, Way, Light, or Air, by building, diverting, 
ſtopping, digging, Sc. whereby he is lamnified 
Action of the Cate lieth. If one builds his Houſe, 
ſo that the Eaves thereof hang over and drop 
upon mine, and cauſe it to periſh, or other- 
viſe trouble my Dwelling therein: Or if a Man 
erect a Houſe upon a new Foundation ſo near to 
1 my Houſe, that he ſtops up my Window, and 
re" Wakes away my Light; I may have Action of the 
. aſe againſt him; but not if the Building be on 
an old Foundation, where there was a Houle before. 
0. Lit. 56. 1 Bulft, 116. 
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The Erecting of a Glaſs:houſe, a Rrew-houſe, 
or an Houſe of Office, G. may be a, Nuſance, 
or which he, that hath any Damage thereby, may 
ring this Action: Where a Man hath a Water 
running to his Houſe or Land for his neceſſary Uſe, 
and another ſtops or turns it; or in Caſe a Tan- 
ner erects a Lime-Pit near the Water-Courſe, ſo 


that the Corruption of the Pit ſpoils the Water; | | 


if. Dye-houſes ace erected, the Filth of which de- 
ſtroys Fiſh in a River; or if any Tallow-Chandler 
ſets up a Furnace near an Inn, and the Stink 
annoys the Gueſts; Hogs are kept in a Hog-Stye 
near a Man's Parlour, whereby he loſes the Bene- 
fit of it, Ge. Theſe are Nuſances, for which Ac- 
tion lieth : And an Action upon the Caſe lies, for 
hindring of the wholeſom Air, as well as for cor- 
rupting of it. 2 Roll. Abr. 140. Yelv. 48, 159. 
9 Rep. 58. | | 


Building a Stnith's Forge near anothir's Houle, 
and making Noife with Hammers, wascheld a Nu- 
{ance ; although the Smith worked at ſeaſonable 
Times, and had been a Blackſmith above, twenty 
Years in that Place, &c. For though a Smith us 
a neceſſary Trade, and ſo a Lime-burner, and 
Hog-Merchant; yet they muſt be uſed not to be 
injurious to the Neighbours; or Action of the 
Caſe lieth: Alſo any Perſons may abate or remove 
Nuſances, that are prejudiced by them. 1 Lutw. 
69. 2 Lill. Abr. 244. Wood's Inſt, 4433. 
For the breaking down a Wall, or Sluice; ot 
if one break down the Bank of a River, &. 
Alſo for damming up Rivers, or throwing Stones 
or Rubbiſh therein; and ſtopping, or nat ſcour: 
ing of a Ditch, Sc. Action on the Caſe lies: And 
the Continuation. of a Nuſance, is as it were a 
new Nufance.; But for a common Nuſance to a 
Highway, and Annoyances of Rivers, Bridges, St. 
* 5 common 
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common to every Body, the Remedy is not by 
Action, but by Preſentment or Indictment. 1 Cro, 
747, 402. Dyer 248. 2 Inft. 402. 


The Form of a Declaration in Caſe, for 
Goods and Merchandizes ſold. 


Middleſex, to A B. complains of C. D. in 
wit. „ Cuftody of the Marſhal, &c. 
For that whereas the ſaid C. on the Day and in 
the Year, &c. at S. in the County of M. aforeſaid, 
was indebted to the ſaid A. in Twenty Founds F 
lawful Money of Great Britain, for divers Good 
and Merchandizes to the ſaid C. by the ſaid A, 
at the ſpecial Inſtance and Requeſt of him the ſaid 
C. before that Time fold and delivered; and bein 
ſo indebted, the ſaid C. in Conſideration . 
afterwards, that is to ſay, the ſame Day and Tear, 
at the Pariſh aforeſaid, in the County aforeſaid , 
aſſumed upen himſelf , and to the ſaid A. did 
then and there faithfully promiſe, that he the ſaid 
C. would well and truly pay and content to the 
= /aid A. the aboveſaid Twenty Pounds, when be 
Wl ſhould be afterwards thereunto required: And alſo 
whereas the ſaid C. afterwards, that is to ſay, on 
the Day, &c. in the ſaid Tear of the Reign, &c, 
at S8. aforeſaid, in Conſideration that the ſaid A. 
had, at the like Inftance and Requeſt of the ſaid 
C. ſold and delivered to him the ſaid C. droers 
other Goods and Merchandrues, the ſame C. did 
thereon take upon himſelf, aud to the ſaid A. then 
and there faithfully promiſed, that he the ſaid C. 
would likewiſe well and truly pay and ſatisfy to 
the ſaid A. when he ſhould be thereunto required, 
b Sum of Money as the ſaid Goods and Mer- 
chandrues were as” wah and the ſaid A. 
am: 0 bo 
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in Fact ſaith, that the Goods and Merc handixes 

laſt mentioned were worth Twenty Pounds of lau- 
ful Money of Great Britain, of which the ſaid C. 

afterwards, the ſame Day and Year, and at the 

Place aforeſaid, bad Notice: And alſo whereas thi 

| faid C. afterwards , that is to jay, the Day, Ke. 


in the Year laft . pk at the Place and in th: 


County aforeſaid, had accounted with the ſaid A. 
cf and concerning drvers Sum of Money to the 

fame A. by the ſaid C. before that lime due and 
owing, und then being in Arrear and unpaid; 
and upon that Account the ſaid C. was then and 
there found in Arrearage to the ſaid A. in other 
Twenty Pounds of like lawful Money of Great 
Britain; and being ſo found in Arrearage, the ſaid 


C. in Conſideration thereof, did afterwards , that 


7s to ſay, the ſame Day and Tear, at the Place and 


in tbe County aforeſaid, aſſume and take upon hm. 


ſelf, and to the ſaid A. did then and there faith 
fully promiſe, that he the ſaid C. would well and 
truly pay and content to the ſaid A. the ſaid Twenty 
' Founa's laſt mention d, when he ſhould be afterward; 
thereto required. Nevertheleſs the ſaid C. in m 
awiſe regarding his ſeveral Promiſes and Under- 
takings 8 wh „ fo made in Form aforeſaid, 
but contriving and fraudulently intending the ſaid 
A. craftily and ſubiilly to defraud and decerve in 
this Farticular, the aforeſaid ſeveral Sums of Money, 
or any Fart thereof, to the ſaid A. hath not 
paid, nor in any Manner contented him for th 
fame ; although to do this, ibe ſaid C. afterward, 
that is io. ſay, the Day, &c. in the Tear afort- 
ſaid, atthe Flace and in the County afareſaid, was 
requeſted by the ſaid A. but bg bath hitherto. altogether 
refused, aud ſtill doth refuſe; to pay the ſame to him, 
gr in any. We io content him therefore. by Reaſon 
ene ib Jaid A Jaith tht bes the wore, at 
1 "gl 


Ot Atfons and\Remedies. 41 
hath Damage to the Value of Twenty Pounds; and 
therefore be brings his Suit, &c. 


Fa of a Declaration. in Caſe, for Deceit 
upon a Warranty of Goods. 


Berks, to A B. complains of C. D. in Cuſtody 
wit. . 

C. the Day and Tear, &c. at N. in the County 
aforeſaid, in Conſideration of Seventeen Founds of 
lawful Money of Great Britain, by' the aforeſaid 
A. to him the ſaid C. then and there in Hand 
paid, did bargain and ſell unto the ſaid A. one 
Hogſhead of white Liſbon Wine, and upon making 
the ſaid Bargain and Sale, he the ſaid C. did then 
and there warrant the ſume Wine to be neat and 
perſect Wine, and in good Condition But he the 
ſaid A. in Fact Jah, that the Wine aforeſaid, at 


id the Time of the Borgain and Sale aforeſaid, was 
mn corrupted and adulterated Wine, and if drank, 
d; would be hurtful to Man's Body; whereby the ſaid A. 
10 upon the ſaid Bargain and Sale and Warranty aſort- 
r- /aid, was very much decerved and defrauded, to 
d, the Damage of the ſaid A. &c, And therefore be 
11 brings his: Suit, &c. , 


nat The Form of a Declaration in Caſe, for a 
the Nuſance to a Man's Water. 


Wee Wilts, to A B. complains of C. D. in the Cus 

was Wit. 

ber that whereas the ſaid A. on the Day of, &c. in the 

m, rar of the Reign, &c. and always from thence 

n #:therto, was and hath been, and flill is poſſeſſed 

of a Meſſuage or Tenement, ſituate, hing and being 
in 


of, &c. For that whereas the ſaid 


» ſtody of the Marſhal, &c. For 
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in the Pariſh of, &c. in the County aforeſaid, for 4 
certain Term of Tears then and yet to come. And 
whereas the ſaid A. and all thoſe whoſe Eſtate he 
now bath, of and in the Meſſuage with the Ap. 
purtenances aforeſaid, have and from the Time 
whereof the Memory of Man 1s not to the contrary, 
were accuſtomed to have, and of Right ought 10 
have, for themſelves and their Tenants, as to the 
faid Meſſuage belonging and appertaining, in the 
Garden of the ſaid A. in and out of the River 
running down and deſcending between the Meadon 
of the ſaid C. called, &c. and the ſaid Garden of 
the aforeſad A. at all Times of the Tear at ther 
Pleaſure, clean, pure and wholſom Water to areji 
all Manner" of Lictuali, for the neceſſary Suftenance 
of Men imhabiting and reſiding in the Tenement 
aforeſaid , with the Appurtenances, or any Part 
thereof : Nevertheleſs the ſaid C. not ignorant of 
the Premiſſes, but comriving and malicionſly intend. 
ing the ſaid A. in this Brhalf unjuſtly to grievr, 
the Day, &c. in the Year, &c. at, &c. aforeſaid, 
certain Tan-Pits in the aforeſata Meadow, called, 
&c. then and there made and digged, and conii- 
wad, and the Mud, Filth, and other unclean 
Things, into the ſaid Meadow of the ſaid C. near 
to the River, and near the ſaid Garden of the ſaid 
A. then and there out of the Tan-Pits aforeſaid 
did caſt and evacuate , and from thence the ſaid 
Mud, Filth and Uncleanneſs, into the ſaid River 
out of the aforeſaid Metdow of him the ſaid C. 
near to the Garden of the aforeſaid A. out of tht 
fame Tan-Pits then and there being evacuated and 
caft., into the Water of the ſaid A. then and ther 
did run doun and deſcend ; whereby the ſaid Ma- 
ter of him the ſaid A. out of the River near tht 
Garden of the ſaid A. for the neceſſary Uſe of 
him the ſaid A. and his whole Family taken w_ 
ad, 
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ad, became putrid, corrupt, and to human Bodies 
= other unubolſom; whereupon the ſaid A. ſaith, 
that be is the worſe, and hath Damage, &c. and 
therefore he brings his Suit. 


Form of a Pl:a in Caſe of Payment in Sa- 
= tisfation of a Promiſe, and Replication. 


AN D the aforeſaid C. D. by T. W. his At- 
torney, comes and defends the Force and In- 
gury, &c. when and where, &c. and ſaith, That 
the ſuid A. B. ought not to have or maintain his 
Action aforeſaid againſt him; becauſe he ſays, That 
fr the /everal | 28S and Aſſumptions ſo made 
4, aforeſaid, to wit, on the Day, &c. in the Tear 
of ib: Reign, &c. at, &c. aforeſaid, in the County 
aforeſaid, he the ſaid C. paid to the ſaid A. Twenty 
Ponds, in full Satisfafion of all the Money due 
by ib ſeveral Promiſes and Aſſumptions in the De- 
tlaration of the ſaid A. above-mentioned : And this 


d, , reach to aver and prove , whereupon be prays 
„i-  7ndement, if the ſaid A. ought to have or main» 


ain bis ſaid Action thereof againſt him. | 
e [aid l. Ha, that for any Thing by 
e /aid C. before in Pleading all 


ard edged, he ought 
aid t to be barred or precluded from having his Ac- 
ſaid tion aforeſaid a a the ſaid C. ow he ſays, 
wer at the ſaid al did not pay to the ſaid A. the 


aforeſaid Twenty Pounds, in Manner and Form as 
be aforeſaid C. bath above alledged ; And he prays 
hat this may be inquired of by the Country. | 


* 
, * 
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Plea that the Defendant made no ſuch Pro- 
CO nuſe, Oc. in Caſe, 


A ND the ſaid C. by, &c. his Attorney, comes 
and defends, &c. and faith, That the ſaid A. 
ought not to have or maintain his Action aforeſaid 
againſf} him; becauſe he ſays, that he the ſaid C. 
id not make any ſuch Promiſe, in Manner and 
Form as the ſaid A. above complains againſt him; 
and this. he is ready to verify: Wherefore he prays 
oy 0 if the ſaid A. ought to have or maintain 
is Afton thereupon againſt him. 


hea wt . wood 4% a 


A Plea of Not Guilty, in Caſe. 


A ND the ſaid C. by his Attorney comes and di. 

* the Force, Injury and Damages, when 
and where, &c. and ſaith, That the ſaid A. ought 
not to have or maintain his Aftion againſt him, be- 
cauſe be ſaith, that be is not guilty of the Premiſes 
above charged upon him, in ſuch Manner and 
Form as the ſaid A. above complains againſt him; 
and this. be 1s ready to aver; whereupon he pray: 
Judgment, c. 8 


Action of Account lies againſt a Bailiff or Re- 
ceiver, Wc. to a Lord or others, who by Reaſon 
of their Offices and Buſineſſes, are to render Ac- 
counts, but refuſe to do it: And this Writ or 

Action may be brought againſt, | ' 
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I. A Bailiff or Receiver of Rents and Debts. 
2. Where one was not Bailiff or Receiver, 


1 3. Before Auditors aſſigned, e. 
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1. If a Man makes one his Bailiff of a Manor, 
Se. he ſhall have a Writ of Account againſt him 
as Bailiff: Alſo where a Perſon makes another 
his Receiver, to receive his Rents, or Debts, (5c. 
he ſhall have Action of Account againſt him as 
Receiver; and if he appoint him his Bailift and 
Receiver, then he may bring Account againſt 
him in both Ways: But a Bailiff cannot be ge- 
nerally charged as a Receiver, nor a Receiver as 
Bailift. 1 Danv. Abr. 220. 

A Bailiff or Receiver makes a Deputy; Action 
of Account lies againſt them, and not * the 
Deputy: If Account is brought againſt one as 
Bailiff, he ſhall have his Coſts and Expences; tis 
ſaid to le otherwiſe where ſuch Action is brought 
againſt him as Receiver. An Action of Account 
may be brought againſt a Factor, who ſells Goods 
and Merchandizes ; and it a Man have a Servant, 
whom he orders to receive Money, the Maſter 
ſhall have Account againſt him, if he were his 
Receiver: But an Apprentice is not chargeable 
in Action of Account. 1 Co. Inſt. 172. 1 Leon. 32. 
2 Mod. 100. | 

If Money be received by a Wife, Account lies 
againſt the Huſband ; but Action of Account lieth 
not properly of a Thing certain, only of uncer- 
tain Things: If a Man delivers 101. to Merchan- 
dize with, he ſhall not have Account of the 10 . 
but of the Profits, which are uncertain. It is no 
Plea in an Accountant, that he was robbed ; but 
he may plead that it was without his Default and 
Negligence, and it will be good. 1 Danv. Abr. 
215. 1 Inſt. 89. | 

2. By the Statute 4 Ann. Actions of Account 
may be brought againſt the Executors and Ad- 
miniſtrators of Guardians, Bailiffs and Receivers; 
aud by one Jointenant, Cc. againſt the other, his 
Executors 


Executors and Adminiſtrators, as Bailiff for recei- 
ving more than his Share, If one receive Money 
for my Uſe, I ſhall have Account againſt him 
as Receiver, Cc. So if a Man enter inte Land 
to my Uſe, and receive the Profits of it, I ſhall 
have Action of Account againſt him as Bailiff, 
Fitz. Abr. Account, 6. 

Where a Perſon receives Money due to me up- 
on a Bond or Obligation; or for Rents owing to 
me, I may have Account againſt him as my Re- 
ceiver; or Action of Debt, or on the Caſe, as 
owing me ſo much Money that he hath received. 
A Man delivers Money to one to pay to me, if 
it be not paid, I ſhall have Action of Account WW 
againſt him: And if I pay my to another 
Perſon, . I may bring Action againſt him for fo 
much received to my Uſe; but he may diſcharge 
himſelf, by faying it was for ſome Debt, or to 

id over by my Order to ſome other, which he 
ah done, Sc. 1 Lill. Abr. 30, 33. 

Money is delivered to another, to be delivered 
over, Account lies if it be not delivered: And if 
I deliver Money to one to deliver over to another 
for my Uſe, and he gives it him, Account lieth. 
1 Dany. Abr. 215. 

3. In Actions of Account, Auditors are to be 
aſſigned, who are Judges of Record; but what 
may be pleaded in Bar to the Action, ſhall not 
be allowed to be pleaded before them: The 
Plaintiff or Defendant 14 Iſſue, c. before 
the Auditors, which ſhall be certified to the Court 
and there tried; and they may grant a furthe! 
Day to the Defendant to account; but if he 1 
remiſs, they muſt certify the Court that he will 
not account. Cro. Car. 161. 1 Danv. Abr. 231. 

If the Accountant be found in Arrear, the Au 
ditors have Power to commit him to Priſon, there 
| to 
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to remain till he makes Agreement with the 
party; tho' if he be charged with more Receipts 
than he ought, or be not allowed reaſonable Ex- 
pences, he may have a Writ Ex parte zalis out of 
the Chancery directed to the Sheriff, to take four 
Mainpernors for bringing his Body before the 
Barons of the Exchequer at a certain Day, and to 
warn the Lord to appear at the ſame Time, &c. 
by Statute 13 Ed. I. cap, II. 2 Inſt. 380. , 
And the Auditors appointed by the Court, 
where an Action of Account ſhall be depending, 
may adminiſter an Oath, and examine the Parties 
WW: ouching the Matters in Queſtion ; and for their 
Pains ſhall have a reaſonable Allowance, to be 
paid by the Party on whoſe Side the Ballance 
mall appear, by the 4 & 5 Aur. c. 16. 
The Judgment in this Action being only to 
Waccount, and no Damages given therein, it is 
ſeldom uſed at this Day. 


Form of a Declaration in an Action of 
Account. 


South'ton, to A B. complains of C. D. in Cuſto- 
wat, ach of the Marſhal, &c. of a 
Plea, that be render to him a reaſonable Account, for 
he Iime that he was Bailiff of him the ſaid A. aud 
ecerver of the Monies of the ſame A. at, &c. in ile 
ounty aforeſaid ; for that whereas the ſaid C. was 
he Bailiff of the ſaid A. of one Meſſuage or Farm, 
and ſixty Acres of Land, &c. with the Appurtenances 
in H. aforeſaid in the County of S. aforeſaid, from 
be Day, &c, in the Year, &c. until the Day and 
Wear, &c. and for all that Tame having the Care 
bereof, and Fower to let aud improve the Meſſu 

Farm aforeſaid with the Appurtenances, apa} the 


* 
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| Rents for the ſame Meſſuage and Lands, io the Uſe 
of him the. 2 A. during the ſaid. Time to collef 
anal receive, al Receiver. 7 ile Montes of the ſuid A. 
for, the. fame Time, bad recerved of the: Money of 
the. ſara 2 at H. aſoreſaid, by the Hands of, & 
Twenty. Founds, and by the Hand of, Kc. Tn Wi 
Founds, and there alſo by the Hauds of; &c. -of 

| lawful Money of Great Britain, to render Ae ſon⸗ 
able Account. thereof to the ſaid A. when le -ſhould, il 
be. hereunto required: Nevertheleſs. the ſaid: C. tha Wl 
often thereto required, his reaſonable Account of i 
ſame to the nd A. hath not as yet rendered, but. i 
the ſame. io him to render hitherto. hath denied, aud 
fill doth deny; whereupon the, ſaid A. ſaith, tat 
he is the worſe, and bath Damage, &c. And [theres 
fore be brings bis Suit, cc. 1 4. 


re. 


Aclion of Covenant is brought where a Man uM 
bound by Covenant in a Deed, entred into by. 
two or more Perſons to do, or not to do ſome 
Act or Thing agreed tbetwixt them, when he hat. 
broke the ſame ; Aud is divided into, Ab 2 


I. Covenant perſonal for doing any Thing 


+ 


2. Covenant real concerning Lands. 


1. A Coyenant. between Perſons muſt be to do 
what is lawful and poſſible, . or it will not bel 
binding: And in ſuch Caſe, where there is any WW: 
Agreement under Hand and Seal, Action of Cove 
nant may be brought on it; and if one is Part] 
to a Deed, his Agreement to pay amounts to 1 
ee 14, + 
Upon a Bond Action of Covenant lies, it pro 
. 'ving an Agreement; and if a Perſon coven au an 
to pay another a certain Sum of Money at a Day, 
tho he may bring Action of Debt for it, yet mal 
" 8 I 
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rit of Covenant be had at his Election: But 
hen only a Hand is to a Writing, and not a 
al, Covenant lieth not, but Action of the Caſe 
on Breach of the Agreement. And by Releaſe 
all Covenants from the Covenantee, a Cove- 
ant is diſcharged, with the Action thereon, Sc. 
Danv. Abr. 228. 1 Lill. 346. Allen 39. 
If a Man covenant with one to pay him Money 
a Time to come, and do not ſay to his Exe- 
cors, Sc. If the Covenantee die before the 
Way, his Executors or Adminiſtrators ſhall have 
—_ tion of Covenant for the Money, and recover 
ee ſame: Alſo in every Caſe where a Teſtator is 
und by a Covenant, the Executor ſhall be li- 
lc, if it be not determin'd by the Teſtator's 
eath. Not only Parties to Deeds, but their 
recutors and Adminiſtrators, may take Advan- 
ge of Covenants: But there may be an Apree- 
ent and Covenant, only to be performed by the 
Parties themſelves. Dyer 12. 5 Rep. 16. Cro. 
I. 552. 2 Danv. 235. | 
ln Deeds and Articles of Covenant, ſometimes 
Clauſe for Performance with a Penalty is inſert- 
J and other Times, and more frequently Bonds 
e * for the Performance, with a ſifficient 
Wenalty, ſeparate from the Deed ; which laſt be- 
g ſued, the Jury muſt find the Penalty, but on 
orenant the Damages only. And commonly the 
an) arty damnified in this Action ſhall recover no- 
ing but Damages for the Breach ; except in real 
art] tions. F. N. B. 145. | 
2, Where it is agreed, that one Man ſhall pay 
ool. to another for Lands in ſuch a Place, this 
prog 2 mutual real Covenant; and Action of Cove- 
ant lies, if the other Party refuſes to convey, 
Dae. And when Covenants are diſtinct and mu- 
ſeveral Actions may be brought againſt the 
Pf "4 | Parties; 
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Parties; but if there be mutual Covenants, and 
the one not to be performed before a Covenant 
Precedent, there the Covenant is not ſueable till 
the other is performed. 1 47d. 423. 2 Mod. 74. 
A Ferſon covenants expreſſy to repair a Houſe, 
and it is burnt down by Erie or any other 
Accident, yet he ought to repair it, or Action of 
Covenant lies againſt him; for it was in his Power 
to have guarded againſt it by his Contract, by Er- 
ception, Sc. Tho' a Tenant is not ſo bound, by 
Covenant in Law. But where the Uſe of a Thing 
is demiſed, and it runs to Decay, ſo that the 
' Leflee or Tenant cannot have the Benefit of it; 
for this no Action of Covenant lieth for the Leſſee: 
And if the Leaſe, Gc. is not good, there can be no 
Covenant, nor any Breach. x Lill. Abr. 349. Veld. 
E 23977 i TS wh TR 
If a Man makes a Leafe of Lands for Tears, 
and then turns out the Leſſee, he ſhall have Co- 
venant againſt the Leſſor, though there be no er. 
preſs Covenant in the Deed: But in Caſe a Stran- 
ger enters before ſuch Leſſee, the Leſſee ſhall not 
have an Action of Covenant upon this Ouſter, be- 
cauſe he was never a Leſſee in Privity to have the 
Action; yet a Stranger to the Deed may not take 
Advantage of a Covenant. Telu. 18. 8 
A Covenant for the Leſſee to enjoy againſt all 
Men, extends not to tortious Acts and Entries, Cr 
for which the Leſſee hath his proper Remedy 2. 
gainſt the Aggreſſors. If a Perſon covenants in 3 
Deed, that he hath good Right to grant, c. and 
he hath no Right, it is a Breach of Covenant, for 
which Action of Covenant lieth: And where 4 
Man by his own Act diſables himſelf to perform a 
Covenant, it is a Breach thereof; and no Duty ar 
Cauſe of Action ariſes upon any Covenant, till i 
e broken. Vangb. 123. 5 Rep. 21. 2 Buſſt. 2 
3322 5 » ; N 
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On Covenants in general, if the Plaintiff have 
judgment in an Action for one Breach, and after- 
wards the Covenantor breaks his Covenant again, 
a new Action may be brought, and fo for every 
Breach : Or in Covenants perpetual, upon a new 
Breach, a Sire facius may be had on the former 
Judgment, and the Plaintiff need not bring any 
new Writ of Covenant. 1 Rep. 154. Cro. El. 3. 


Form of a Declaration in Covenant. 


London, to X B. eg f C. D. in the 
wit. Cuſtody of, &c. of a Plea of 
Covenants broken,” (or Breach of Covenants,)" For 
that whereas by certain Articles of Agreement, in- 
dented und made at L. aforeſaid, that is to ſay, in 
the Pariſh and Wurd of, &c. on the Day, &c. in 
the Year of the Reign, &c. by and between the afore- 
bid A. by the Name of A. B. of, &c. Gentleman; of 

the one Part, and the ſaid C. by the Name of C. D. 
of, Kc. f the other Furt; (which other Part of the 


of / Articles, ſealed with ihe Seal of the ſaid C. braring 
8 Date the ſamt Day and Near above, the ſaid A. brings 
he ere into Court) it wal concluded and agreed beten 


the ſaid A. an, C. their Exrrutori, Adminiftratbfs 
and Aſſigns, that, &c. (reciting the Articles, or the 
particular Clauſe for Payment of Money, &c. where 
e the Breach is to be aſſigned, with the Penalty an- 
ee) as by the ſaid" Articles of Agreement inueni- 
na doch more fully appear : Aud tht ſuid A. in Fact 
auth, that tir aforeſaid' Articles of Agreement in- 

athted were ſealed" and" exccuted' at E. within the 
e i Rf arif and Ward aforefattal, on th Duy, &c. in the 
mai Liar aboveſaid, and that the ſaid C. neither on the 
aid of, Kc. in the'Year, o. aforeſaid,” or at 
u h Nine afterwards bhutherto, alrhoingh tbereumo 
12." en required by the ſaid A. bath paid to him the 
9 | 5 ſaid 
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| jr bc the ſaid Sum of, &c. in the ſaid licks o 
Agreement indemted ſpecified, &c. Aud aiſo the jai 
oo in Fadi further ſaith, thut th ſaid G.-tho'rofia 
wed thereto by the ſaid A. bath not performed 
or any of the" Articles of Agreement or Covenant; 
i the aforeſaid Indenture contained, which on the 
Furt and Babulf of ibe ſaid C. ought to be done and 
perſorniea, according to the Form and Effet bf the 
frrd Indenture; but to do or perform the — haj 
bitherto refuſed, and fill doth | refuſe y ' whereupon 
the ſaid A. ſaith, that he it the worſe, and bati 
Damage, &c. And therefore be a bis Suit. lt 
nine itte AL 
A Plen that all Covenants are performed. 
i 9d 19d, t 
AN the 10 C. comes — defends; Bec: — 
#b, That all and ſingular the Covenant, 
"Grants," W r and Agreements: in be :Indentur. 
above cine, on the Furt and Brhalf of ile Jaid 
C. 10 be iobſerved, performed, fulfilled aud kept, ot: 
and ſrom'the Time of the making ef the: Indentys 
aforeſaid, until the Day of. exhibuing of: the Bill. 
the ſaid A. were -well:and. truly ohſerved, performed 
Fulfilled'andl kept, according 10 the true Iment! an 
*Meaning of the ſaid lndemure ; and this be is read 
10 7 5 M bereupon be N Judgment if ayes 
Ke. A es er T ava 1 1 218 
i eee St , 
Action aulas lies: 83 of Gook 
or Chattels, lent and delivered to a * to keep 
or to deliver over ta a third Perſon, who refu 
t re-deliber them, and detains them in l 
Hands. A . in theſe tvyo Caſ es: 
7 Wo ue NCM I nao 490 oo my gi ao be vol 
IS 0 Forizeroreting Goods detained; = 21 0 
1 2. N nog r 
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1. This A Kich fieth för any Thing certain and 
valuable, wherein one may have à Right or Pro- 
perty; as for Cattle, Cloth, Houſhold-Goods, 
plate, Jewels, Bags of Money ſealed, or Cheſts 
of Money lock d, Sacks of Corn, Loads of Wood, 
tc. but for Money out of a Bag, or Corn out 
of a Sack, &. Detinue lies not, becauſe they 
cannot be diſtinguiſhed from another Man's Corn 
or Money; and therefore the Party muſt have an 
Action on the Caſe, c. F. N. B. 138. 1 uf. 286. 
The Thing detained muſt be onbe in the Poſ- 
ſeſſion of the Defendant; which is not to be al- 
tered by Act of Law, as Seizure in Execution, 
c. and the Nature of the Thing muſt continue 
without Alteration, to intitle this Action z ſo that 
if Leather be made into Shoes, or Timber be uſed 
in Building, Sc. the Writ of Detinue\ will mot 
lie. In Caſe of Delivery of Goods, ii a Perſbn 
to whom a Thing is delivered dieth, Detinue may 
de brought againſt his Executors, or againſt any 
perſon to whom the ſame comes; as if Things be 
delivered to be kept, whether by the Party, or his 


Cl Father, Anceſtor, &c. he may bring this Action, 
it detained. 11 Rep. 89. 4 Rep. 83. 67 

lf one lend me a Horſe, or ſuch like Thing, 
be muſt have the very Thing reſtored, c. or 


Detinue lies againſt me: Though: where Goods 
Se. are delivered by Way of Loan, as if one 
another Money, Corn, or the like, he cannot ex- 
pect the ſame Thing again; but the ſame in Spe- 
cie and ö Grantees of Goods, and Per- 
ſons to whom they are to be delivered over, &c. 
Thall have Action of Detinue: And if a Man 
rgan and ſell Goods, upon Condition to be 
„void, on Payment of Money at a Day; if he pays 
1 it, he may e Detinue for the Goods. 1 Inft. 89. 
$44 Co. Rlix. 269. 1 Bulft: 69. Nn 1 1 A ; 
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A general Action of Detinue lies againſt one 
that finds a Man's Goods; though if I deliver any 
Thing to a Perſon, to re-deliver to me, and he 
loſes it, if another finds the Thing, and delivers 
it to one who has Right to the ſame, he is not 
chargeable to me in Detinue: But where any 
Goods are delivered to a Man, and he delivers 
them to another, Action of Detinue may be had 
againſt the ſecond Perſon; and if he deliver the 
Goods to a Party having Right thereto, yet tis 
ſaid he is anſwerable. 9 H. 6. 38. 2 Danv. Abr. 

11. 1 oy X ; 
"If -a Perſon receives Goods of me for my Uſe, 
I may take my Goods again without Requeſt; 
or if they are leſt or delivered to deliver to ano- 
ther Man, before they are delivered I may coun- 
termand the Authority, and require the Goods 
again; and may bring an Action, or take the 
Goods where I find them, 1 Inft. 4998. 1 
2. Action of Detinue may be had for Charters, 
which make the Title of Lands; and the Heir iſ 
ſhall have a Detinue of Charters or Writings, 
altho' he hath not the Lands: And in this Action, 
Judgment is given to deliver the Deed found by 
Verdict to be detained, or the Value, S. - But 
if the Iſſue be upon the Detinue, and it is found 
that the Defendant hath burnt or deſtroyed the 
Charters, the Judgment ſhall be for the Plaintiff 
to recover the Land in Damages; and not the 
Needs, which it appears cannot be had. F. N. B. 
Ae. o.. „ 
Where the Charters relate to the Frechold, 
Detinue muſt be brought in the Common Flu 
and in no other Court: And the Defendant-car | 
not wage Law upon a Detinue of Writings con- 


cerning the Inheritance of Lands, nor of any In- 
denture of Leaſe for Tears; but a Defendant'mwy 
WA * wage 
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e his Law in Detinue in almoſt all Caſes 
_ ouching Goods or Chattels; to 8 which 

rover may be brought, when the Converſion 
Changes the Detinue to Action of the Caſe, and 
Je cannot wage his Law. 1 Co. Inſt. 286. 


orm of a Declaration in Action of Detinue, 


B. complain of C. D. in Cuſtody of the 
q » Marſhal, &c. of .a Plea, that be render 
im _Chattels to the Value of Twenty Pounds, 
ich be unjuſtly detains from him, &c. For that 
bereas the ſaid A. on the Day, &c. in the Tear 
Wor, &c. at M. in the County aforeſaid, delivered 
Wo ih; ſaid C. divers Chattels, that 15.10 ſay; One 
Wow Mohair Bed, with the Feather-Bed, Boller 
| nd two Pillows, &c. belonging, and one \Wallnut- 
able, a- Fier Looking-Glaſs , &. | of ie 
Value of, &c. to be ſafe kept by. the ſaid C. and 
„ um the: ſaid A, io be re- delivered, ben be 
Vould be thereto required; yet the ſaid C. tho 
osten required, the 8 hattels aforeſaid hath not re- 
elrvered to the faid A. but the ſame to him 
hitherto to re- deliver hath denied, and ſtill doth 


60 deny, and unjuſtly detain ; whereupon the ſuid A. 
nd aith, that he 15 the worſe, aud hath Damage to 
he he Value, &c. And thertof bt brings his Suit, &c. 


Adlion of Trover and Converſion is a ſpecial 
&ion of the Caſe, lying where a Man having. 
found Goods refuſeth to deliver them to the 
ner upon Demand. Or if one hath in tis 
Poſſeſhon my Goods, by Delivery to him, and he 
ſells or uſes them without my Conſent, this is d 
onverſion for which Trover lies; and ſo if he 
doth not actually convert them, but doth not de- 
ver them to me on Demand 
8 E 4 An 
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An Action of Trover, or Detinne, may be 
bought for Goods detainds for the mall Bi 
| have his Goods detained, if they may be. 5 or 
Damages to the Value for the Detaining and Con- 
. exſion of them: After the Goods are demanded, 
e. Perſon having them denies the Delivery 
reof, Detinue or this Action lies; and: a Denial 
” 0 deliver i is a Converſion in Law: Alſo Treſ. 
<1;Paſs: or Trover lies for the ſame Thing; and tbe 
gut we the Converſion of the Goods in Treſ 
is to aggravate Damages. If Where a Bond, 
A is detained, the Money be received :thereon, 
{;Aion of Account lies againſt: the Receiver, &: 
2. 50: cer 1326. 1 Cro. 723. 
aa For anꝝ live Goods, or Things CTU Tio 
„ver will lie; and a Plaintiff may chuſe to have if 
his Action of Trover againſt the firſt Finder of 
the Goods, or any other who gets them aſter-. 
Wards; and an Executor may bring Trover fa i 
hs anon oy whe Teſtator: And either by find. 
of Goods; as the:Defendant: hat) 
5 15 yon 10n, there muſt be a Demand and 
Refuſal to make the Converſion; but if the Pol. 
{feſhon was tortious, as if the Defendant tab 
ray my Hat, c. the very Taking is ſufficient 
* N. A Converſion, without any Thing 4 
Sa. 264. 3 Falk. 363. 814 262 
The Action of [Frover and Converſion: Let 
for Goods, altho they come into the Poſſeſſion | 
Plaintiff before the Action braught, which 
doth not e e for the Detainer, or purge the 
a Perſon takes the ' Horſe of ano- 
Wi = rides him, and then delivers the ſame to 
he Party, he may "notwithſtanding have T rover, 
ET being a Converſion, and Re-delivery lis no Ber: 
re a Defendant generally denders. the 
"Gordy af the ants refuſe. to: . 
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Ry 2222 hy bring Trover ſtill. 1 Danv. Abr. 21. 
5 Nel 11 bes 42033 H LIES? 21 * : 
8 — Cattle 5 0 — — 
them, the Buyer may have Trover againſt the 
| — C. if he refuſes to let them go till paid 
for; and his Remedy muſt be by Action for what 
= is due to him for depaſturing the Cattle: For 
he may not detain them for the Debt; as in Caſe 
of an Inn. keeper, or Taylor, Ge. for Things in 
their. Cuſtody. Cro. Car. 27. 2 Till. Abr. 62 2. 
If a Man finds Goods, he ought not to abuſe 
or uſe them, for therein lies the Offence, to found 
this Action, the Point of which is the Converſion, 
in this Caſe, the Party finding is to deliver them 
on Demand, c. though he may anſwer, that he 
knouys nut whether the Plaintiff is the true Owner. 
And where Goods loſt are found in the Hands of 
another, if he bought them in open Fair or Mar- 
;ket; this alters the Property, and the Plaintiff 
cannat recover them from him. 1 Daav. Abr. 22. 
: neee vl far won eee ee g 
In Action of Trover, if a Converſion cannot 
be proved, then Proof is to be had of a Demand 
made of the Thing, before the Action brought, 
and that it was not delivered; and the Propert 
of the Plaintift muſt be proved, before the 
came to the Defendant's Hands, GC. 
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Ihe Form of a Declaration in Trover. 
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London; to A B. complain f G. D. in the 
Wit. * Cuſtaady of, c. For that whereas 
the ſaid A. the Day, &. in the Year of ibe Reign, 
KC. at L. :aforefard;. in the Pariſh and Ward, Kc. 
vas poſſeſſed | of one large Silver Tankard, muthed 
u te Letters, &. of Ihe Price” of Six \Ponkds, 
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alf bis oꝛun proper Goods; and being ſo thereof poſ. 
ſelſed, the ſaid A. afterwards, that is to ſay, the Day, 
&c. in the Year aboveſaid, at L. aforefaid,. in the 
Pariſh and Ward aforeſaid, the ſaid Iunkard out of 
bis Hands. and Poſſeſſion did caſually. loſe, and waz 
deprived of the ſame, which ſaid Tankard afterwards, 
that is to ſay, the ſaid Day, &c. in the, &c. Near 
aboueſaid, at L. aforeſaid, in the Pariſh and Ward 
reſaid, by finding came to the Hands and Foſſeſ. 
5 of the ſaid C. Nevertheleſs the ſaid C. knowing 
the ſaid Tankard to be the proper Tankard of 1he ſuid 
A. and to bim the ſaid A. of Right io belong and 
appertain, contriving and intending craftily and 
ſubtilly to decerve and defraud the ſaid A. in this 
Particular, the Tankard aforeſaid to the ſame A. 
- altho': thereunto often required, hath not deliuered; 
but the ſaid Tankard afterwards , that is to. ſay, 
te Day of, &c. in the Year aforeſaid, at L. afore- 
| faid, in the Pariſh and Ward aforeſaid, the ſaid 
C. to his own proper Uſe did then and there. diſ- 
poſe of and convert; to the Damage of the ſaid A. 
&c. Aud therefore be brings his Suit. OY 


Form of a Plea in Trover, with a Traverſe 
EA, of the Converſion; | 


ND the. ſaid C. by his Attorney, comes, &c. 

and faith , That the ſaid A. ought not 10 
have or maintain his Action aforeſaid againft him; 
becauſe he ſays, that the City of L. it an an- 
ciant City, and in the ſaid City there is had, and 
from the Time whereof the Memory. of Man ts 
not ſo the (contrary, there always was bad. and 
kept a common Market every Day in the Week, 
in the Day-time, from the Riſing until the Setting 


of the. Sun of the ſame Day, in all open _— 
a 0 0 
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of the: ſaid City, (Sundays and Feſtival” Days only 

excepted) for all Perſons freely to buy or Jell, in 
which one Party of the Contractors is a Citiden and 
Freeman of the ſame City: And the ſaid C. fur- 
ber ſaith, That the Day of, &c. in the Year, &c. 
= bov/aid, bring Tueſday, and no Feſtroal Day; 
one E. F. at L. aforeſaid, in the Pariſh and Ward 
aforeſaid, was poſſeſſed of the Silver Tankard afore+. 
ſaid, and ſo being poſſeſſed thereof, then and there 
in the Day-time of the ſaid Day, &c. after un 
riſing and before the Sun ſetting of that Day, that 
is 10 fay, at Eleven oClock in the Forenoon of 
the ſaid Day, for four Pounds of lawful Money of 
Great Britain, unto the ſaid E. by him the faid 
C. in Hand paid, then and there in ibe open 
Market of the ſaid Ciiy, the ſaid Tankard in the 
ſaid open Market then being, did bargain and ſell 
unto the ſaid C. the Tankard aforeſaid, and? the 
faid C. then bring a Freeman and Citizen of the 
ſaid City, that is to ſay, free of the Art or Myſtery 
of, &c. of the City of L. whereby' he the” ſaid 
C. was poſſeſſed of and intitled to the ſaid Tan- 
kard, as of his proper Goods, and being ſo in- 
itled thereto, the a Giri id Tankard , afterwards, 
that is to ſay, the ſaid Day, &c. in the Tear, 
Kc. aboveſaid, at L. in the Pariſh and Ward 
= 4 orefaid, to the proper Uſe of him the ſaid C. did 
diſpoſe and convert, as it was lawful for him to 
4% Without that, that be is guilty of any other 
Converſion of the ſaid Tankard, to bis Uſe in Man- 
ner and Form as the ſaid A. by bis Declaration 
aforeſaid bath  alledged ; and this be is ready to 
verify : Whereupon he prays Judgment if the ſaid 
+ : ought to have or maintain his ſaid Action againſt 
im, Kc. 


Action 
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' "Aion of Slander lieth for defaming a Perſon 
in his Reputation; being no more than an Action 
the Caſe for Words, Sec. And when Words 
ken affect a Man's Life, or Liberty, Office, 
Trade; on tend to Loſs of Preferment in Marriage, 
— — Fe. or to his Diſinheritance, or which 
ion any particular Damage, this Action. may 
e brought... There are ſeveral Diviſions: 00 * 
tions of Slander 28 follow: $43 #08 


6 Hi 17 


1. ai | {| Grimes. 
PO 2. Slander - of Perſons: in their Offices an 
3 ** 5 1 ofeſſions. vo 
0 35 deins a Man's Title to an Eſtate 
ave BN Of. Defamation by Lela 
92 11 Where any Words are ety * F 
nother, for which, if true, they would touch 
5 Life, or he might be puniſned, Action of 
ander lies; as to call a Man Traitor, Robber, 
Felon, e. or charge him with the commit 
any of theſe Crimes; or to ſay of one, if he might 
have his Will, he would do ſuch a Thing, whach 
Thing is actionable. 10 Rep. 130. Dyer 19. 


Jo reproach a Perſon with a heinous Crime, 1 


a8 that he lay in Wait to rob or murder any one; 
to charge a Man with Rape, that he did raviſh 

r was guilty of r certain Woman; or 
A he ſhould have been hanged for a Rape, &. 
nd charging one with Sodomy or Buggery, G. 

ing very penal by the Law, for theſe Action 
Lieth. "The Charging a _ with: ſtealing 
Things, or as a Receiver of ſtolen Goods, are 
actionable; tho the Words, muſt import -x-certam 
Charge of Felony, and not be of cutting and 
king away ſtanding Corn, Apples from 65 


55 Fori charging a Man with partic 4 
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8. nis Action of Slander may be had for cal- 

Iing à Perſon Thief; unleſs r Quali- 


fication be coupled to prove the Thing he Felony: 
And for — to indi& a Man falſly and 
maliciouſly, of Felony, or other Offence,” on his 
Acquittal, &c. but not if it appears on the Fri 
there was probable Cauſe for the Indictment. 
Rep. 589. 1 Co. 329, 857. 1 Bulſt. 1122 
For ſaying of another, that he hath killed, or 
concealed the Murder of ſuch a Man; Action 
lies; but the Defendant may ſhew that the Party 
is or was alive at the ſpeaking of the Words, 
and then no Action will lie thereon. To ſay of 
one formerly that he was a Witch, and did be- 
witch a certain Perſon, &c. was actionable; tho? 
not for calling a Woman Witch, without more 
Words importing that ſne had bewitched ſome 
Body, or his Goods, c. For ſaying one is a 
Pirate, or Maintainer of Pirates, Action of Slan- 
der lieth; and ſo it is to ſay of a Man, that he 
dd burn a Dwelling-Houſe, or a Barn with Corn, 
] oh: Dyer 236. 1 Brownl. 15. 2 Bulff. 134. 
1 en | V 216. 2580 
= Such: Words as charge a Perſon with Forgery 
of falſe Deeds, or with Perjury, Bribery; Extor- 
tion, Maintenance, Sc. all which are puniſhable 
by the Common and Statute Laws; and affect à 
Man's Liberty and Eſtate; for theſe Words an 
Action of Slander may be brought. If one ſay 
of z Perſon, that he could prove him perjur d 
in a Court of Record; or call him perjur d Knave, 
Action lies; ſo where a Man ſays he gave another 
Money far forſwearing himſelf; and when the 
Words charge the Party with Subornation of Per- 
jury. 1 Brotunl. 18. 3 Brownl. 113. 3 luft. 163. 
10D. Hör. 87. 9. 8 es un 
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62 _.Df Actions and Remedies. 
2. To ſay of a Member of Parliament, or a 
Biſhop, Gr. that he is a Papiſt, is actionable: 
And for ing a Parſon — Lies in the Pul- 
pit, Action of Slander lieth; not if Words are, 
Be is a Preacher of falſe Doctrine. If one call a 
Juſtice of Peace falſe Juſtice, Sc. A Doctor of 
Phyſick Fool, Aſs, Empirick and Mountebank; 
or ſay that a Counſellor is no Lawyer; call an 
Attorney Rogue and Knave in his Profeſſion ; or 
to ſay of him that he is not fit to be an Attor- 
ney; and calling a Clerk in Court 'a corrupt 
Man, &c. in theſe Caſes Action lies. 2 Brown, 
166. 1 Danv. 119, 113. 4 Kep. 15. 
An Action of Slander will lie for Words ſpoke 
againſt a Sheriff, Receiver, Steward of a Court, 
Mayor, Conſtable, &c. but the Words ſpoken 
muſt relate to the Office, and the Perſon be an 
Officer at that Time. For ſaying of a Merchant 
or Tradeſman, that he is a Beggarly Fellow, and 
not able to pay his Debts; or to call him Bank. 
rupt, or ſay he will be a Bankrupt ſhortly; and 
ſaying of any other, that he is a Runaway, and 
dares not ſhew his Face: That a Man is a cheat. 
ing Knave in his Trade; or that he keeps a falſe 
Book in his Shop, Sc. whereby he is injured, 
Action lies. But Words of Heat, as where 3 
Perſon in a Paſhon calls another Rogue, Knave, 
or Villain, unleſs he apply the Words, by —_ 

Villain to ſuch Man, or Knave in ſuch an 
fair, Sc. will bear no Action. 10 Rep. 61. 1 
Dauv. 114. Hob. 93. Raym. 184. | 
If one ſay, that an Alehouſe-keeper keeps a 
Bawdy-Houſe, Action lieth; but to ſay an Inn. 
keeper harbours Rogues, &c. is not actionable, 
for his Houſe is common to all Gueſts, - For 
calling a Man Whore-Maſter, or a Woman Whore, 
except in London by the Cuſtom of the City, no 
Action 
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Action lieth: Tho' to ſay of a Man that he is a 
common Whore-Maſter, and lay with a certain 
Woman, and is a drunken Fellow, Cc. Or that a 
Woman hath a Baſtard, or is with Child, and 
lay with ſuch a Man, Sc. whereby either of them 
loſe their Marriage, are actionable; but not with- 
out ſpecial Damage on Action at Common Law. 
Cro. Elia. 582. 2 Koll. Rep. 136. 4 Kep. 16. 2 
Halk. 696. Nenn 
Where a Man is courting a Woman, if another 
fay of him, that he hath the French Diſeaſe, &c. 
or for ſaying of a Perſon, he hath the Pox, Le- 
proſy, &. by Reaſon of which he ought by Law 


> to be ſeparated from Society, Action of 'Slander 
„lies: But 'tis otherwiſe if the Words are that 
he had the Pox, after cured. The ſaying of one 
who ſtands for a Place, that he is an ignorant 
t Man, and not qualified; or of a Parſon, that he 
d is an Excommunicate, &. if thereby he loſeth 
. his Preferment, and the Servant his Service, tis 
d actionable. - Cro. Fac. 430. 1 Danv. Abr. 8), 103. 
d 1 Lev. 248. | 

. 3. Slandering the Title of another Perſon is 
ſe actionablez as to ſay he has no Right to ſuch a 
d, Houſe or Lands, or that he hath no good Eſtate 


therein, Se. when he is about to ſell or let the 
lame, and by this Slander the Chapman falls off. 
And for calling a Man Baſtard, that is Heir to 
an Eſtate, Action lieth; tho' he be not about to 
ſell it, and he have no particular Loſs by ſpeaking 
the Words, for thereby the Title of the Pand 


$ 2 gnay be drawn in Queftion : But tis ſaid, if he be 
an Heir apparent, the Action lies not till he is 
le, diſinherited or prejudiced by it; and if he who 
For poke the Words claim the Eſtate as next Hein, 


he Action will not lie, which may be ſet mm 
LA e y 
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by way of Bar: 1 Rep. 77. 4 Rep. 18. 1 Dad. 
82. FL e 10.864 
5 to Slander of Perſons, tho ſcandalous Words 
are ſpoken before a Man's Face, or behind his 
Back, by way of Affirmation or Report, in Jeſt 
or Earneſt, when ſober or drunk, Sr. they are 
actionable; and fo it is if the Words are ſpoke 
directly or indirectly, or obliquely; and tho they 
are pronounced in any Language, if underſtood: 
But where they can have a double Interpretation, 
they ſhall be taken in the mildeſt Senſe," that no 
Action ſhall lie. 4 Rep. 14. Hob. 236. Go. Fac. 
1 one ſay that another ſaid a third Perſon did 
a certain ſcandalous Thing, ſuch third Perſon may 
have his Action of Slander againſt the firſt Man, 
with an Averment that the ſecond never faid fo, 
whereby the firſt is the Author of the Scandal, 
In caſe the Slander proceeds from a Man's Wife, 
the Huſband and Wife muſt be ſued; for it, and 
not ſhe alone: And for any Scandal againſt the 
Wife, he and ſhe are to bring the Action; but 


for Words againſt both a Man and his Wife, the 


Huſband may proſecute one Action for his glan- 
der, and he and the Wife may afterwards ſue 
another Action for hers. Co. Jac. 406. Style 
Ig, 1615 ni ano 0 40110} 541 

When the Words are utterly incertain, no Jr- 
nuendo or Averment can make them good; and 
to theſe, Actions the Defendant. may plead fo 

neral Iſſue, Not guilty; or if the Plaintiff de. 
N ſome of the Words only, when all to- 


gether they are not actionable, he may ſet them 


n as he ſpoke them, and Fraverſe , 
Tultity Je, Alſo if the Defendant 


iy the Whole, 
can, make. P f of the Words, he may 


n, make. Preof of the plead 
ſpecial Juſtification; but if the Plea. be not rai 
„ AS "= 8 
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| Dam will be aggravated. ': Styles 70. 
— 2 26. | 7 8 
24. Defamation by Libel, as by ſcandalous Wri- 
ting, S. is likewiſe actionable; and Printing or 
Writing may be libellous, if the Scandal is not 
charged in direct Terms, but ironically,-or tho: 
wan asi the-firſt and laſt Letter of the Name 
if the Jury will find it to point at a particular 
Perſons And the Perſon who is the Author or 
Contriver, and the Procurer, and Publiſher of 
Libel, knowing it to be ſuch, are all puniſtiable; 
as are Bookſellers, c. who ſell Libels, althe 
they know not the Contents thereof. 5 Rep. 1255 
Moor 862. 5 Mod. 24 $07 Cal 4 M 
And a Libeller ſhall be puniſhed, although the 
Party of whom the Words be ſpoken is dead; 
and notwithſtanding: the Matter of the Libel is 
true, for it is not material whether it be true or 
face, if the Proſecution be by way of India 
nent or Information; but in an Action of the 
Wale, one may juſtify that it is true. Hob. 253. 
Harar. 40. | K 7 
Hut Scandalous Matter in legal Proceedings , 
Walledged in a Court of Juſtice, amounts not to an 
Wlabel, Se. 5 | 
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The Form of a Declaration in Action of 


| Re BEE | 
A B. complains of C. D. in Cuſtody of the Mar- 
1. hal, &c. For that whereas the faid A. is d 
ond, true and. faithful Subject of our Lord the now 
"iy, and bath hitherto from the Time of his Birth, 
ved himſelf as a true _ of our ſaid Lord the 
dan Wing, and bis Predeceſſors, Rings and Queens of this- 


aim; and for the whole Time aforeſaid was reckoned, 
eemed and reputed of $904 Name, Fame, Beba - 
| viour, 


Lord the now King, to whom the ſaid A. was known: Wi 
And whereas the jaid A. now is, and for the Space of 


| for the whole Time 1 4 bought divers Wares an 


- bad, and all other his Debts, without Fraud or Din 


with whom the ſaid A. Jad any Commerce or Dealing 


66 Ot Antons aud Renivies, 
viour, Condition and Converſation, as well among hi 
Neighbours as all other faithful Sulyets of our ſai 


fifteen Years laſt paſt, has been a Linen- Draper, au 
hath ſkilfully exerciſed and uſed the ſaid Trade au 


- Myſtery during all that Iime, that 15 to ſay, at, xc. 


in the County aforeſaid, and in all the ſaid Time bal 
ſufficiently got and gained his Living, and a Sup 
for him and his Family, by exerciſing the Art or My 
ſtery aforeſuid; and the ſaid A. hath juftly and hon: 


Merchandies, and other Things appertaining to , 
Trade of him the ſaid A. for the better Support i il 
himſelf aud Fumily, and to the great Increafe af h 
Kiches, of ſeveral Perſons Crediors of ibe ſaid A. if 
ſiding and dwelling at, &c. aforeſaid, as well ua 
Cyeclit, as for ready Money in Hand paid; and h 
always, upon Requeſt, paid and-ſatisfied all and (nf 
gular Sums of Money, for the Things or Wares wh 
forever by him upon Credit bought. and recerved of an 
Perſons for all the Time aforeſaid, or in am Manu 


and by that Means obtained to himſelf great G 
Reputation and Eſteem of divers faibfil Subjefts ii 
our ſaid Lord the King, with whom the ſaid A. di 
trade and deal in the Art or Myſtery aforeſaid, a vii; 
any other Manner. Tet the ſaid C. not ignoram if 
the Premiſſes, but contrrving and maliciouſly intenau 
not only to hurt, impair and injure the good Noni 
Fume, Credit and Reputation of the ſaid. A. but 
draw himtheſaid A. into great yr eo and Diſcrea' 
among the Subjefts of our ſaid Lord the now Kin 


an his Art and Myſtery aforeſaid, and ſo that for u 

future no Perſon ſhould grue any Credit to the faid 

and likewiſe to leſſen the Knowledge of the ſaid A. 
Wa 2 6 
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his Art aforeſaid, on the Day, &c. at, &c. aforeſaid, 
diſconrſing with certain Subjects of our ſaid Lord the 
King, of the ſaid A. and of bis Art or Myſtery afore- 
ſaid and his Knowledge therein, in the Preſence and 
Hearing of very many Perſons, then and there bein 
preſent, did falſly, maliciouſly, and publickly ſpeak, 
crm, report, utter and publiſh of the ſaid A. theſe 
HS falſe, ſcandalous and malicious Words following, that 
76 /ay, He (meaning the ſaid A.) doth not under- 
= {and his Buſineſs, (meaning the Art or Myſtery of 
in th; ſaid A.) and he (meaning again the ſaid A.) 
is broke, and hath no Linen to ſnew; by the 
ſpeaking, uttering and publiſhing of which fard falſe 
and ſcandalous Words, 9 A. 1s not only injured 
in his good Name, Fume, Credit and Eſteem aforeſaid, 
and greatly ſcundalmed in his Art and Myſtery afore- 


aid, bat alſo upon that Account, his Neighbours and 
al dtvers other Subjects of our ſaid Lord the now King, 
1 RS 2011 20 hom the ſaid A. then before uſed to deal in his 
ha- Art or Myſtery, and who before that Time had ſold di- 
on vers Good: and Mert handizes upon Credit to the ſame 
A. have kept themſelves from the Arquaintance of him 
eh ſaid A. and daily more and more do withdraw 


8 bmſelves; and have intirely refuſed to have any Com- 
oerce with the ſaid A. in Buying, Selling and Bar- 
aiing in bis Art or Myſtery aforeſaid, and to give 
2 Credit to the ſaid A. aud ſtill do refuſ: and doit 
trenpon the ſaid A. faith, that be is the worſe, and 
| 8 to the Value, &c. And therefore he brings 
1 ä | 


Wan Form 


68 Ok /Aitions and Remedies; 


K # 
* # 
* 


26799 2 i | ;1 Nes . LINED 
Form of a Declaration for Slandering a 
ELL Man's Title. LE nod 


Wilts, to X B. complains of C. D in Cuſtody of, 
wit. TI. c. For that whereas the Jaid A 
was, and yet is lawfully ſeixed in his Demeſue a, 7 
Fer of and in one Meſſuage and ten Acres of Land, 
with the Appurtenances, ſitudte, lying and being in M. 
. County aforeſaid; and being ſo ſcixed, the ſaid 

aſterwurdi, that 15 to ſay, the Day, &c. in th 
Tear, &. had a Conference with one E. F. Gentleman, 
concerning the\ bargaiming, ſelling and aſſuring of 1he 
faid Meſhag and Land, with the Appurtenauces and 
the whole Eſtate, Right, Title, and Intereſt of ile 
faid A. in ile ſame, for the Sum of | Froe- hundred 
Pounds, of lawful Money of Great Britain, to th 
ſaid A. by the ſaid E. to be paid, to the ſaid E. dn 
Heirs aud Aſſigns, io which Bargain and Sale of th i 
Mefuage' and Land aforeſaid,” for the Conſideration 
aforeſaid, the ſuid E. with the aforeſaid A. had a. 
tually agreed, or intended to agree: Nevertheleſs tht 
aforeſaid C. not being ignorant of the Premiſes, lu 
malicrouſly intending the ſaid A. in that \Particula 
to oppreſs and injure, and altogether to hinder ih 
' faid A. from the Sule and Alienation of the ſail 
Meſſuage and ten Acres of Land, with tbe Appurte 
nances, and of his whole Right, Title and Intereſt in 
the ſame, and alſo the Right, Eſtate and Title of th 
fajd A. of, in and to the ſaid Meſſuage and Land, 
with the Appurtenances, greatly to ſcandalite, afit- 
evards, that ts to ſay, on the Day of, &c. in the Tear, 
"Ke. aboveſaid, at M. aforeſard, in the Preſents and 
Hearing of ond G. H. and of divers other” faithfil 
. Subjefts of our Lord the now King, did ſcandaloulh, 
*malixiouſly and openly ſay, affirm, repeat aud pub | 


Ter — 5 
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/ ſaid A. tbeſe Engliſh Words following, that is 
to ſay, Mr. A. B. (m:aning th? aforeſaid A.) hath 
no Right or Title to the Meſſuage and Land in, 
xc. (meaning the aforeſaid Maſſuage and ten Acres.) 
And if you (the aforeſaid G. H. meaning) will give 
me (meaning the ſaid C.) Five Shillings, Iwill give 
you Ten Pounds, if the Lands (meaning the ſuid 
ten Acres) be not recovered againſt the ſaid A. B. by 
Reaſon of which ſcandalous Words aforeſaid, Jo ſpa- 
ken, affirmed and publiſhed, the aforeſaid E. doubling 
and fearing the Eſtate, Right and Title of the ſaid A. 
of aud in the ſaid Meſſuage and ten Acres of Lang, 
with the Appurtenances, not to be good and valid in 
Law, his Bargain aforeſaid with the ſaid A. for the 


, aid M:ſuage and Land, and the Right, Title, aud 
4 Iutereſt of the ſaid A. in the ſame, to hold dnd 
4 perform altogether refuſed; and alſo divers other Hub- 
„fete, our ſaid Lord the King, who before the Saying 
11 aud Publiſhing of the ſcandalous Words aforefaid, with 


the ſaid A. jor the aforeſaid Meſſuage and ten Acres 
of Land, and for his Right and Intereſt. in 9 5 
would have bargained" and contrated, by Occaſion of 
the faying of the ſuid Words, with him the ſaid A. con- 
cerning the ſaid Meſſuage and Lund, in any Way to 


lo medale intirely did refuſe. to the Damage of. the ſaid 
th A. &c. And therefore he brings bis Suit, c. 
aid | 4 warty 
js Achion of Aſſault and Battery is an Action for 
＋ a Treſpaſs againſt a Man's Perſon, where any 
"th Injury is done to another. in a violent Manner; 
s by ſtriking or beating of a Man, puſhing, jolt- 
f ing, filliping upon the Noſe, . and as in In- 
ar, a dictment for this Offence tor a Breach of the 
and 


Peace, the Party ſhall be fined, ſo on an Action 
he ſhall render Damages. Oalt, 282. 3 


kn 3 | If 
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If a Man in Anger lift up or ſtretch: forth his 
Arm, and offer to ſtrike or menace- another; or 
hold up any Weapon to ſtrike at him, being 
within Vis Reach; or ſhall thruſt or puſh a Per- 
ſon; caſt a Stone at him, tho' he be not ſtruck 
therewith z throw Wine in another's Face, or upon 
his Clothes, Sc. Theſe are Treſpaſſes and Af 
faults in Law, for which Action lies: And if 
one threaten to beat or do me ſome Bodily Mil- 
chief, or lieth in wait to do it; if I dare not fol- 
low my Buſineſs as at other Times, and I have 
any Loſs thereby, I may have this Action. Bro, ö 
Treſp. 236. Finch 29. 18 Ed. 4. 28. 4 

To hold a Perſon by the Arm is an Aſſault, if 
not Battery; and to ſtrike one, altho' he is not 
hurt with the Blow; and ſtriking at him, if he be 
neither hit nor hurt, have been held an Aſſault: WW! 
For it does not always imply a Hitting or Blow, 
becauſe in Treſpaſs for Aſſault and Battery, 2k 
Defendant may be found guilty of the Aſſault, MW 
and excuſed of the Oy: But if any one ſtrike 
at another, at a great Diſtance, or if it be near, WS: 
or he throw Stones at him, &c. merrily or acci- 
dentally, and not purpoſely, no Action will lie, 
22 Aſſ. 60. Finch 40. 

It is {aid the leaſt touching of another in Anger Wl 
is a Battery; and tho' Battery may not be com- 
mitted by attempting to beat, but generally a 
Stroke muſt be actually given; yet if one comes 
to the Aſſiſtance of another who is beating a MW 
third Perſon, tho he do no not touch him, he is | 
guilty of Battery; and he who commands or pro- 
cures a Battery to be done, may be charged as 4 
Principal in this Action. And ſpitting in à Man's 
Face, &. is Battery, if not Ton Y Accident, 
Hob. 176, 1 Inſt.57. 6 Mod. 149, 172. 


: w * 
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ile two or more Perſons meet in a narrow Paſ- 
ae, and without any Violence or Deſign of 
larm, the one touches the other gently, it will 
e no Battery: ThouglT if any of them uſe Vio- 
Weonce to force his Way in a rude Manner, or any 
WStcuggle is made about the Paſſage to that Degree 
=: to do Hurt; it will be a Battery, for which 
A tion. of Aſſault and Battery heth. Mod. Ca, 
"To lay Hands gently on another, not in Anger 
no Battery to found an Action; the Law will 
ot preſume any Damage : And in this Caſe the 
efendant may Juſtify molliter manus impoſuit. 
MA lo a Man may juſtify an Aſſault, in Defence of 
is Perſon or Goods; or of his Wife, Father, 
other, Maſter, Sc. and for the Maintenance of 
Nuſtice: And when a Perſon is beaten by another, 
e may return it, and plead that the other's Bat- 
cry was occaſion'd by his own Aſſault. Cre, 
Iz. 770. Ael. 64. 2 Inſt. 316. | 

A Man and his Wife may have this Action to- 
ether, for any the leaſt Beating of the Wife; in 
aſe it be ſuch a Battery, as thereby he loſes her 
ompany or Service, he alone may bring it: 
nd Actions for Loſs and Injury done to the 
uſband, in depriving him of the Converſation 
nd Service of his Wife, are oer laid for 
flault and detaining the Wife, Ge. whereon 
ige Damages are given. 3 Kep. 113. 10 Rep. 
0. 2 Cro. 338. x 


7 For the Aſſault and Battery of a Man's Wife, 
:0- hild or Servant, the Huſband, Father and Ma- 
er ſhall have Action of Treſpaſs : But a Huſ- 
ns and himſelf may by Law moderately correct 
nt; is Wife; a Maſter his Servant or Apprentice, a 


chool-maſter his Scholar, &c. and it will not be 
attery, 2 Kol. Abr. 546. 
| F 4 Where 
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Where any Man is aſſaulted or beaten, and bu 
bath no. Witneſſes to prove the ſame, the Party 
Inſtead, of this Action may GA an a Informatics 
in the Oro A 1. 


40 90 16 
"The For orm ol a tbe in Ala and 
+ 5 Battery. KG 
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Bat WA. B. complains of 0 D. in 8 f 
F127 TR. ftody of the Marſhal, &c. 4 
that, That he the ſaid 2 4 the Day of, &c. n 
the Tear of the Reign, 8c. with Force and Arms, f 
wit, with Swords, Staves, Fifts and Knives, in an 
uon the ſaid A. at, Kc. in the Connty aforeſaid, 
ms an Aſjault, and him then and there, did tea, 

wound an evill treat, ſo that his Life was greath i 
diſpaired of ,, and other Injuries then and there di 
10 him the. ſaid A. againſt the Peace of our Lord ik 
wow King ; to the Damage of the Jen A. &. 4 4 
135 be brings his Suit. oH bat 


— 1 - 


Aion of Treſpaſs lies gcnerally for any Vn | 
A Damage, which is done with Force and Arm 
| by one private Man to another; ſometimes again 
the Perſon of a Man, and ſometimes againſt hit WL: 
Goods, and Lands, &: And I ſhall . divide = 
this PP into, _ | | =o 


* Treſpaſs to a Mar? $ os or Gooden) En 
2. Where divers Actions are brovght an 
""Treſpaſſes continued. 107 ſuc 


3. Action of Treſpaſs by Statute. 7 


1. In all Treſpaſſes, there ought to bs eln or 
tary Act, and a Damage: And Action of Tief 
. Wc where. a Man, makes an Entry 1 1 

an 


1 
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Lands of another, and "does Damage; and Treſ- 
W paſs vi'& arms may be brought by him that hath 
the Poſſeſſion" of Goods, or of a_Houſe, if he be 
difturb'd in his Poſſeſſion. 2 Roll. Abr. 572. | 
_ Treſpaſſes actionable are done with Pretence of 
ritle, by which the Property is altered, or with- 
on pretence of Title; and they are local, that is 
annexed to a Place, as breaking the Cloſe of ano- 
ther, G. or tranſitory, as the carrying away a 
perſon's Goods, Sc. A Perſon” that hath but a 
bare Poſſeſſion of a Houſe or Land, may main- 
lain Treſpaſs againſt! him who has no Right; and 
he who has but the Herbage, may have it for a 
Wrong done him in the Graſs or Ground. Finch 
202, 198. 'Plowd. 144. i 3 
Entring into a Houſe againſt the Will of the 
Oosner, 1s Treſpaſs for which Action lies; but a 
lan may lawfully come into the Houſe of ano- 
ther, to demand or pay Money, Sc. For break- 
ng of a Man's Cloſe and Ground; or driving a 
Cart and Horſes over the Land ot another Perſon, 
here there is no lawful Way for it; for chaſing 
f Cattle, by which Means they die or are dama- 
ed; the taking away Pales, and breaking the 
Doors, Windows, cr. of a Houſe, or Fences of 
and; for eating Corn of another with Cattle 
iſning in another Man's Pond, and breaking the 
ond; for digging in a Perſon's Coal-Mines, and 
arrying away Coals; plucking up Garden Herbs 
nd Roots; tearing of a Bond or other Writing, 
an RS. in all thefe Caſes, all Perfons, that do an 
ſuch Wrongs, may be ſued in Action of Treſpaſh. 
1 Inſt. 57. 1 Bro. 338. 2 Cro. 463. 1 Saund. 220. 
Executors may have this Action for the Teſta- 
or's Goods, taken out of their Poſſeſſion; alſo 
\dminiftrators for Goods of Inteſtates: A. 
dureh wardens may bring Treſpaſs for the 5 
8 0 
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Goods, belonging to the Church, &c. But in 
common Actions of Treſpaſs for taking of Goods, 
the Plaintiff muſt alledge a Property in himſelf; 

for there may be two Intendments; one that they 
were the Defendant's own Goods, and then the 
Taking is lawful ; and the other, that they were Wl 
the Goods of the Plaintiff, when the Taking will 
be wrongſul; tho' where-ever it is indifferent in 
Conſtruction, it ſhall be taken moſt ſtrongly 
againſt the Plaintiff in the Action. F. N. B. a, 
117. Bro. Ireſp. 389. 2 Lev. 20. 

In Treſpaſs againſt three Perſons, one of them 
commits Battery, another Impriſonment, and the 
Third takes the Goods, Cc. all at one Time; all 
are guilty of the Whole, and Action lies againſt 
them: So where many come to do a Treſpaſs, 
and they are all preſent when done, altho ſome Wl 
of them only look on; if they do not declare al 
their Diſaſſent thereto, 1 Juſt. 575. 10 Rep. 66, 
3 Lev. 324. I 

2. If ſeveral Actions of Treſpaſs be brought MW 
for the ſame Cauſe, and they are brought to vez 
the Defendant, he may get them join d into one; 
but then the Treſpaſſes muſt not be of ſeveral 
Natures, which may not be tried in one Action: 
And a Man may have Action of Treſpaſs for di- 
vers . or for a Treſpaſs done in ſeveral ap 
Places, if they are in the ſame County; for other - 
wiſe they cannot receive one Trial, they being 
local Cauſes of Action triable in the County where 
done. 2 Lill. Abr. 596. Mich. 24 Car. B. K. 

Action of Treſpaſs Vi & Armis lies not but in 

à Court of Record; and in this Action, perfet 
Notice muſt be taken of the Day when the Trel- 
paſs was committed, whether there were not fe 
veral Treſpaſſes at ſeveral Times, and the Place 
where done, with the Damages ſuſtained : Tens 
e Paſſes 
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aſſes continued may be laid with à Continuande 

ivers Days, &c. but Things muſt lie in | Conti- 

mance; and it is beſt to ſet forth that the Defen- 
ant, between ſuch a Day and ſuch a Pay, cut 

everal Trees, Sc. (and not from ſuch a Time to 
uch a Time) when Evidence may be given of 

WE-utting on any Day within thoſe Days. 2 Kalk. 

= 3. Comp. Attorn, 142. a? dil 80: 

| 3. As to Treſpaſſes by Statute, Perſons malici- 

olſly maiming, wounding, or hurting any Cattle; 
eſtroying any Plantation of Trees, or throwing 


mn WW own Incloſures, ſhall forfeit treble Damages, in 
e Action of Treſpaſs: Though if the Jury give not 
ll 05. Damage in Treſpaſs, the Plaintift ſhall have 
ſt o more Coſts than Damages; unleſs the Title 
„ ome in Queſtion; or ſomething of the Plaintiff's. 
ne e carried away, or the Battery be well proved, 
ace . 23 Car. 2. c. 7, 9. If in Treſpaſs Defen- 
66. ants are acquitted, they ſhall have Coſts; except 


ee Judge certify Cauſe for making them Defen- 
Wants, by 8& g. 3. c. 11. | 

ver If the Defendant in Treſpaſs, diſclaims - any 
ne; itle to the Land, and the Treſpaſs is involun- 
y or by Negligence, he may plead a Diſclaimer 
pd Tender of Amends before the Action brought, 
-. 21 ac. 1. c. 16, And where a Perſon juſtifies | 
eral r a Treſpaſs, he muſt confeſs it; and ſhall not 9 


ther e excuſed, but upon an inevitable Neceſſity. 

e102 Salk, 644. | 
here | 
K The Form of a Declaration in Treſpaſs. 


erfe A B. complains of C. D. in Cuſtody, &c. of 
„ that, That he the ſaid C. on the 5 &c. 2 | 
rar, xc. with Force and Arms, the Houſe of the 
Place . A. in the Pariſh of, &c. in the County of S. 
aid, broke and entered, and the Door of bim 
palles the 
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the ſaid: A. to the Value. of Forty Shillings, then ani 
there ſound, he brote. cut, tore down' and ſpoiled 
aud dlſo of that, That the ſuid C. on ils ſume Du 
und Tear abovrſaid, in the Fariſh aforeſuid, in il 
ſaid County, the Wainſcot, Glaſs Windows and Wali 
of the Houſe aforeſaid of the ſaid A. to the Value of 
Three Pounds in hike Manner then and there found 
he broke, tore, and ſpoiled and other Mrongs 10 ti: Wi 
faid A. then and there did, againſt the Peace of «i 


—= 


Sovereign the Lord the Hing, and to the Dumage of Wil 
, . ; : $\ 1 
the fard A &c. And thereof he brings his. Suit, & 


f 1 : Ls | 
IT nn | , * . . LA, . * 
Form of a. Declaration in Action of Treſpalz | 
vb © / for ſeveral Treſpaſſes. 7 


Dorſet, to A B. complains of C. D. &c. of tha, 
wit. II. That he the ſaid C. the Day if 
Kc. in the Year, &c. with Force and A-ms, that i 
to ſay, with Clubs, Haves, &c. the Cloſe of th 
faid A. called, &c. at M. in the County aforeſau 
broke and entered, and the Graſs of bim the (ail 
A. to the Value of one hundred Shillings, / tha 
and there growing, "with his Feet in Malling, M 
trod down) and conſumed; and alſo oller Graſs «or 
Corn of the. ſaid A. to the Value of Fifty Shilling, 
in like Manner there growing, with certain Braff 
that is to ſay, with Horſes, Oxen, Coms and He 
rat up, trod down aud conſumed And alſo in H 
Cround of the ſaid A. called, &c. did dig, and u 
Earth, io wit, fifty Cart Loads of Earth, io the l 
lue, &c. there caſt up, took and carried. au 
whereby be the ſaid A. loſt the whole. Profit . of K 
Ground aforeſaid, for a long Time, that is to ja 
for the Space. of, &c. Aud the Ireſpaſs\ above 
ſtioncul, n to the treading down and conſuming ll 
Craſi aforeſaid; with the aforeſaid Beaſts, from il 
EROT & 2 


afortl, 
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foreſatd Day, c. in ile Tear" aboveſaid,”. until the 
Jay, Ke. ten next "following," at arvers Days and 


er continue; and other Wrongs then and. there 
% to ib. ſaid A. agalnſt ihe Feace, &c. and io the 
amar o/ the ſuld A. &c. And \therefore de brings 

ber e e ee e eee en e e 

4 na Aar dn 42k RW YI 1 
i Form of a Plea in Action of Treſpaſs; 
wy . AV? 0 vs e ee 
of A ND: the ſaid C. by, &c. his Attorney, comes 
0 and defends the Force and Injury, &c. and us 


o the coming with Force and Arms, or whatſoever elſe 
's. againſt the Peace of the ſaid Lord the King, be 
aith, that he is not guiliy thereof; und of this le 
, bimſelf upon his Country; and the ſaid A. doth 
wie: And as to the Reſidue of the ſaid Tref- 
ba, rs above ſuppoſed to be done, the faid C. ſaith, 


e 1he ſaid A. ought not to have or maintain his 
„ ion 09 ad aguinſt him; becauſe br fays," that 
Cale aſoreſaid, called, &. in which the Treſpaſs 
ſau ; be Declaration above is ſuppoſed io be done; is 
ſai 3 nd at the' ſame Time of that Juppoſed Treſpaſs was 
thn: Soil and Freehold: of the ſaid C. by "which the 


„ K 6 aid C. at the" ſaid Time, the Cloſe aforeſaid as the 
fer Soil and Frechold of bim the faid C. then en- 


ing ; and the Graſs aſoreſaid, as the proper Graſs 
e ſand C. in the ſame Cloſe, in which, &c. as 
$b:0), 888: le proper Cloſe, Soil and Hrechold of ibe ſaid C. 
in (088-1 greuing, with the Cattle \aforcſard, eat up, trod 
d un and conſumed, &c. as to him it was lauſul to 
he Volo And this be is ready to verify ,  wherefore' be 


0200) Wy” Judgment, whether the ſaid A. ought to have 
of ; = mantan his Action afor;/aid againſt him. 
to cg 8 N | | an ann 
F AGion of Fjefment is brought to recover Poſ- 
ing WEſon of Lands, &c. illegally kept from the right 
om ener: And it partakes of the Nature both * 
WONG * 
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a real and perſonal Action; for the Land and 
Parnages are recovered thereon. 4 
And this Action lieth where one makes a Leaſe 

to another for a Term of Years, and a third ouſts 
the Leſſee, then ſuch Leſſee ſhall bring Ejectment 
«againſt the Perſon that ouſted him, and recover 
his Term and Damages: Alſo Ejectment may be 
brought by a Leſſor againſt the Leſſee holding 
over his Term; or on Non- payment of Rent, 
Sr. But this is now become the common Action 
for Trial of Titles to Lands; yet where Entry i 
taken away by Diſcent, Fine, Diſſeiſin, &«. E. 
jectment will not lie, ſo that all Titles cannot 
be tried by it. Keg. Orig. 227. F. N. B. 220. 
Ejectment muſt be brought for a Thing that i 
certain: As of the Manor of A. and ſo many 
Meſſuages, Cottages, Acres of Arable Land, Mes. 
dow, c. with the Appurtenances, in the Pariſh 
of, &:c, for the Nature of the Land muſt be ſet 
forth, and be diſtinguiſhed how much of one 
Sort, and how much of another. If a Perſon 
op Ejectment of an Acre of Land, in two 
Pariſhes, and the whole is in one, he ſhall reco- 
ver; ſo where Ejectment is of an Acre of Land 
in A. and Part of it lieth in B. he may recovet 
for fuch Part as lies in 4. And if a Man hath 
Title to a fourth Part only, and he bring this 
Action for the Whole, he ſhall recover his fourth 
Part of the Lands. Cro: Eliiz. 339. Plowd. 429, 
3 Cro. 13. | 

In this Action no Arreſt is to be made, as com- 
monly proſecuted ; only a Declaration in Ejed. 
ment, G. And if it appears that the Plaintiff 


was ejected after the Leaſe made, it is ſufficient, 
tho' no'certain Day be alledged in which it was 
done; the Day is not material, being before the 
Action brought: But the Time of _— _—_ — 
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Plaintiff muſt be ſhewn, that it may appear he 
was not a Diſſeiſor, by entring on the Lands be- 
fore the Commencement of his Term, &c. Alſo 
where Lands in the Leaſe or other Deed differ 
from thoſe in the Declaration, and are not ex- 
actly the fame z or the Term is different, altho' 
one hath a Verdict in Eje&ment, he cannot hav 
Judgment. 2 Cro. 311. 2 Latw. 963. 
The Action of Ejectment is now made ſhort 
and eaſy; for there is no Occaſion for a Leaſe to 
be made and delivered upon the Premiſſes to the 
Leſſee, and Ouſter and Ejectment of him as for- 
merly, unleſs there be no Tenants in Poſſeſſion, 
S. but inſtead of the old Way of ſealing a Leaſe 
on the Premiſſes, the Courſe is to draw a Decla- 
ration, feigning a Leaſe for Years to him that 
would try the Title, and a caſual Ejector or Pe- 
fendant, who is generally ſome Friend of the 
Plaintift's; the Declaration is delivered to the 
Ejector named, and he ſerves a Copy of it on the 
Tenant in Poſſeſſion, or his Wife, and gives No- 
tice at the Bottom for him to appear and defend 
his Title, or that he the feigned Nefendant will 
ſuffer Judgment by Default; whereby the true 
Tenant will be turned ont of Poſſeſſion: To this 
Declaration, the Tenant appears by Attorney, 
and conſents to a Rule to be made Defendant, 
in the Place of the caſual Ejector, and to confeſs 
Leaſe, Entry and Ouſter, and at the Trial ſtand 
upon the Title only z and then the new Defen- 
m. Gant is put into the Declaration, and his Attor- 
ect. ney pleads Not Guilty; whereupon the Cauſe 
ati proceeds to Iſſue, Sc. But if the Tenant doth 
ent, not appear in due Time, and enter into ſuch Rule, 
A _—_ — _—_ of the — gs the 
urt will order Judgment to be-enter'd againſt 
the caſual Ejector, and the Tenant is Wits by 
5 ouſte 


* 
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ouſted of his Poſſeſſion. 1 Lill. Air. e ahh 
1 Dau. 666. 1 $433 Wi 
A Plaiutiff in that Ke n 
6 de Right which he hath at the Time of b bring 
ing the Action; and one that hath Title to the 
3 in Queſtion, may on Motion be made a De 
fendant with the Tenant in Poſſeſſion, to defend: 
his Title: And a Landlord ma _ be made-Defen- 
=o by the Tenant, wich Conſent of ſuch Land» 
lord. For as the Poſſeſſion of the Land is prima - 
rily in Queſtion, and to be recovered, that con- 
oerns the Tenant; and the Title. of the Land, 
which is tried collaterally, is concerning ſome 
other, who may be admitted a Defendant with 
ſuch Tenant: I hough none other ſhall be admit. 
ted, but he that hath been in Poſſeſſion, ot re- 
ceives the Rents of the Landa. I Nel. Alr. 694 | 
1 Lill. 497, een 
Where ers is a Ram by Verdict in Ejed: 
ment, Action may be brought for the meſne Pro. 
ſits af the Land from the Time of the Defen! 
dant's Entry, laid in the Declaration: And ii 
there be a judgment againſt the Plaintiff, he may 
bring another Action of Treſpaſs and Ejectment WM 
for the Lands, it being only to recover the Pl: 
ſeſſion, Se. wherein Judgment is not final; 
tis not like a Writ of Right, q_:_ the Title 
alone is try d. Trin. 23 Car. B. X u 
In Ejectment for Non- payment of Kent, Pod 
ceetings have been ordered to be ſtayed, on Pay 
ment of the Rent and Coſts; ande mer, ite 
be made at the Defendant's, Charge. 4 Lill. 50 
And by a late Statute, in Caſes 1 
lord and Tenant, when. Half a Year's. Renti1s:due' Ain 
from any Tenant, the Landlord. may, {rites 
formal Demand or Re-entry, ſerve a 
75 emma or- affix oy 
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the Door of the demiſed Meffuage, Sc. and pro- 
ving the Rent due, and no ſufficient Diſtreſs, 
mall have Judgment to recover the Lands: But 
upon the Tenant's' paying his Rent in Arrear, 
with the Coſts, the Proceedings in Ejectment to 
ceaſe; and the Tenant may file a Bill in Equity 
to be relieved in fix Months, Sr. and thereon 
ſnall hold the Premiſſes according to the Leaſe, 
withont a new one. 4 Geo, 2. r. 989839. 
= By Statute lately made, Tenants to whom De- 
claretions in Ejectment are delivered by Strangers, 
or any Lands, Sc. are to give their Landlords 
Notice thereof, on Pain of forfeiting three Tears 
ent, to be recovered by Action of Debt; and 
the Court ſhall ſuffer the Landlord to make hims | 
elf Defendant with the Tenant, if he appears; 
ut if not, Judgment ſhall be ſigned againſt the 
aaſual Ejector, for want of ſuch Appearance. Tho 
a caſe the Landlord deſires to appear by himſelf, 
ad conſents to enter into the like Rule, that the 
Lenant, if he had appear d, ought to have done; 
be Court may permit it, and ſtay Execution till 
urther Order, Sc. Stat. 11 Geo. 2. c. 19. ol 


"14, *. -& - © 3 lu hed 


| 912 31248 2 4 | 1 1200 
if The Form of a Declaration in Ejectment. 
1 | $348 | ' 3k" Th 5 


ilts, to X B. complains of C. D. in Cuſtody 
wit. A. of be Marſhal, Kc. Tor that 5 
os rbereat T. B. (Gentleman, on the Day, &c. in tb 
Tear of the Reign, &c. at D. in the County of Wilts 
» (0: raid, bad demiſcd, granted, aud to Farm let to" 
50% % Jaid A. two Myſſuages, tuo Gardens, and twenty - 
nd Acres of Arable Land, &c. with the Appurtenancet, 
duo! nate and lying in the ſaid Pariſh of D. in the © 
zout) Fenty aboueſuid; to haue and to bold the ſaid Te. 
tiom ment! with the Appurtenances, to the ſaid A. B. 
No end by Aſſigns, from the Day, &c: then "paſts 
(fy the - 
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the full End and Term of froe Tears from: thene: 
next enſuing, and fully to be complete and ended: 
By Virtue of which ſaid Demiſe, the the ſaid A. en. 
tred into the ſaid Tenements, with the Appurtenance, 
and was thereof poſſeſſed, until the aforeſaid C. D. 
afterwards, that 1s to ſay, on the ſame Day of, xc. 
in the Year, &c. aforeſaid entered with Force and 
Arms into the ſaid Tenements with the Appure 
nances, in and upon the Poſſeſſion of the ſaid A. ani 
ejected, expelled, and removed the ſuid A. from hi 
ſeid Farm, during his Term aforeſaid therein na 1 
expired; and the ſaid A. being ſo ejected,  expelld 
and removed, the ſaid C. hitherto hath with 
from him, and till doth with-hold the Poſſeſin 
thereof; and then and there other Injuries did u 
him againſt the Peace of our ſaid Sovereign' Lord th 
King, and to the Damage of the ſaid” A. thin 
Pounds ; and thereupon he brings his Sutt, &c.. 


Had. RY EM . _ 


Form of a Notice for the Tenant to 25 
TAK pear, Gc. | 
Mr. E. F. e 8 
AM informed, that you are in Poſſeſſion, # 
I claim Title to the Fremiſſes mentioned in i Fr 
Declaration of Ejeftment, or to ſome Part there 
and I being ſued in this Action as a caſual Ejcito, WS ſet 
and having no Ile to the fame, do adviſe you i a'{ 
appear next Trinity Term, in his Majeſty's Com A. 
King's Bench at Weſtminſter, by ſome; Attorney 
tbat Court, and then and. there | by: à Rule of 1. 
ſume Court, o cauſe yourſelf to be made Deſendu Wil the 
4 my Len; otherwiſe 1 ſhall fuffer Judge , ma 


. entered againſt me, and you will: be turned out of AN of 
OO a mer 


Wohne 
| 4 4 


4 W 6 * - ; j 3 1 
ws ® 1 
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Aion or Writ of Aiſe lieth where a Man is 
t out of his Lands or Tenements, and thereby 
diſſeiſed of his Freehold therein: And Tenants 
in Fee-ſimple, Fee-Tail, or for Term of Life, 
may have Aſiſe of Novel Diſſeiſin of theſe Things 
following : | 


1, Aſſiſe of Lands and Tenements. 
2. Aſſiſe of Rents, Commons and Tolls, 
3. Of an Office held for Life, &c. 


1. An Aſſiſe may ſometimes be brought for En- 
tries, and Diſturbance in the Poſſeſſion of Lands, 
where Treſpaſs Vi: & Armis may not be had: 
And Aſſiſe will lie in ſome particular Caſes that 
Ejectment doth not, becauſe the Things may be 
put in View to the Jury. F. N. B. 7. 8 Rep. 


47. : 

As the Grand Aſſiſe ſerves for the Right of 
Property; ſo the Petit Aſſiſe ſerveth for the Poſ- 
ſeſſion : But Aſſiſe 'muſt be of an actual Free- 
hold, not a Freehold in Law; and if Leſſee for 
Years, or Tenant at Will be ouſted, the Leſſor 
or he in Remainder may have Affiſe, for the 
Freehold was in him at the Time of the Diſſei- 
ſin: Alſo if a Perſpn, who hath Title to enter, 
ſet his Foot upon the Land, and is ouſted, that is 
- mos Seiſin to bring an Aſſiſe. Horn's Mirr. 

el. 109 WE 

In Aſſiſe, when the Party purchaſeth the Writ, 
he ought to find Sureties in the Chancery; and 
the Court of Common Pleas, or King's Bench, 
may hold Plea of Aſſiſes of Land in the County 
of Mixaleſzx, by Writ out of Chancery; in other 
Counties, ſuch Pleas muſt be tried at the Court of 
Aſſiſes: And in Actions of Aſſiſe, the Land, Da- 
mages and Coſts are 1 1 Till. Abr. 1 * 

be 2 e 


n 


may put the Demandant in Poſſeſſion, it is wel 


good; fo that the Rent being demanded at the 


440. Cro. Car. 500. 


Seiſin of the Whole. But i a Perſon diſtraim 


his Freehold, cannot be manured: And if a Ma 


| N Ci Gatti 3G: 
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The Complaint need not be ſo certain in Aſſiſe 
as in other Writs; but the Plaintiff muſt prove 
his Title, then his Sciſtn, and Diſſeiſin: And the 
Demandant in Aſſiſe may abridge his Plaint after Wl 
the, Jury. are charged, before Verdict given. ln 
this Action the Judgment is to recover the Land, 
Sc. by View of the Recoguitors; and if they 


enough; and the Party recovering ſhall have Writ 
of Seiſin, &c. Dyer 84. 1 Danv. Abr. 580, 583 

2. If a Man have a Rent iſſuing out of Land 
for Life, in Tail, or in Fee, if he be diſſeiſed cf 
the Rent, he ſhall have an Aſſiſe: And if a cer 
tain. Rent be granted out of the Houſe, Cc. and 
Six-pence. is given in the Name of Seiſin, it 1; 


Houſe whence it iſſues, on Non- payment it is a 
Diſſeiſin, for which Aſſiſe lieth. New Nat. Bra 


A Man is ſeiſed of Parcel of a Rent payable 
at a Day, and afterwards the Tenant will not 

ay the Reſidue thereof due at the ſame Day; 
< who hath Right to the Rent, may. bring an 
Aſſiſe of Novel Diſſeiſin for the whole Rent, # 
well of that which he is ſeiſed, as of the Refidue: 


And that Seiſin of Part of the Rent ſhall be! 
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for his Rent pending an Aſſiſe, he ſhall, abate it; 
and Aſliſe hes not for an Annuity, Gc. Bro. Aſj 
302. Fuzh. 288. 45 1 
Aſſiſe may be had of ſeveral Rents, or of Land 
and Rent, and Offices, and Profits all in one Wii. 
An Aſſiſe lies for Common of Paſture for a Man! 
Cattle, Sc. which is ſo neceſlary, as without i 


have any Profit whatſoever granted to him oll 
of Lands for Life, or in Fee, he ſhall have Ah 
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if he, be diſſeiſed of it ſo of Toll, Tronage- 
Pontage, or Pannage. Br. Ai. 127, 145. 2 Inft- 
A, . | 

a An Aſſiſe lay at Common Law for an Office; 
10 therefore, tho the Statute of Wem. 2. men- 
tions only Offices in Fee, yet Aſſiſe lies for an 
Office for Life: And Aſliſe may be brought by 
Officers where their Proceedings are according to 
the Civil Law, for the Right of ſuch Offices is 
determinable at Common Law. But if the Office 
be only of Charge, not of Profit, Afliſe doth not 
lie thereof. 8 Co. Rep. 47. 1 Danv, Abr. 579. 
The Taking 3 d. of A. for a Capias againſt B. 
is à ſufficient Seiſin of the Office of Filazer of the 
Common Pleas; and Seiſin of an Office may be 
alledged by taking Money for the Buſineſs done, 
and the Place where the Officer ſat be put in 
View : If the Office extends into divers Towns, 
or. Counties, Aſliſe lies for the Profits in any 
Town or Place, Sc. And if one be ouſted of 
Parcel of the Profits of his Office, this may be 


10 alledged to be an Ouſter of the Whole: Tho' by 
＋ Cokes Reports, he ſhall have Aſſiſe only of the 
Ke Part of the Profits whereof he is diſſeiſed; and 
10 not of the whole Office, unleſs he be diſſeiſed of 
lue the Whole. Dyer 114, 63. 8 Nep. 49. 
be! In Afſiſe for an ancient Office, the Deman- 
al dant in his Plaint need not ſhew what Fee or 
e Profit is belonging to it; but in-a newly erected 
Afi Office he muſt: And if the Aſſiſe concerns the 
1 King and his Prerogative, the Judges may be pro- 
avg hibited to proceed therein, by Writ De non ulte- 


Mar! rus proſeguenda Rage intonſulto. 8 Rep. 49. 1 Nel/. 
out ! 1 | 3 

N There is alſo an Aſiſe of Mortdanceſtor, that lies 

' mY where a Man's Father; Mother, Brother, Siſter, 

oe Uncle, Aunt, c. died ſeifed of Lands in Fee- 

ne eng 
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ſimple, and after their Deaths a Stranger abateth 
or enters into the ſame : Which is good as well 
againſt the Abator, as any other in Poſleſhon , 
but it lieth not againſt Brothers or Siſters, &. 
only againſt Strangers. Keg. Orig. 223. I lf, 
242. | | | 

And Aſſiſe of Darrein Preſentment, where a Man 
and his Anceftors have preſented - a Clerk to a 
Church, and after the Church becoming void, a 
Stranger preſents his Clerk to the ſame Church, 
whereby the Perſon having Right is diſturbed, 
&c. Keg. Orig. 30. | 


The Form of a Declaration in Aſſiſe, for 2 
Rent. O 


rc i HE Aſſiſe comz to recognize, whethn 
C. D. unjuſtly and without Juagz 
ment did diſſeiſe A. B. of his Freehold in R. withn 
thirty Years laſt paſt, &c. And whereupon the ſaid 
A. by T. P. his Attorney, complains, That be 1h! 
' ſaid C. did dliſſeiſe him of Fiſteen Pounds Rent, 
with the Appurtenances iſſuing out of the Meſſuage a 
Tenement with the Appurtenances in R. aforeſaid, 
c. And. for ſuch Title to the Tenement and Aſiſ. 
of the Rent afercſaid, the ſame A. ſaith, that F. B. 

ather of bim the ſaid A. long before the obtaining 
of the Original Weit of Aſſiſe aforeſaid, was ſeiſed 
of the Meſſuage N wil h the Appurtenances, in 
his Demeſne ds of Fee; and being fo thereof feiſed, 
the Day and Year, &c. at R. aforeſaid, by his cu. 
tain Indenture, made between him the ſaid F. B. % 
the .one Part, and the aforeſaid C. D. / the othn 
Fart, which other Part thereof, with the Seal of ih 
ſaid" F. affixed thereto, and by him ſigned, 1he ſail 
A, bere in Court ſhews forth, the Date whertof g 

; | io 


— 
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ihe ſame Day: and Vear above, he did grant, releaſe 
he to the ſuid C. his Heirs und Aſſigns, the 
above-mentioned Mefſuage or Tenement with the Ap- 
W 7 rienances, ſubject to the Puyment of the Reut of 
= //iz:n Pounds aforeſaid, to the ſaid A. during his 
I/. Kc. And the ſaid A. further faith, that after 
% mating and executing of the Releaſe or Couvcy- 
Wince aforeſaid, and before the Day of ile purchoſing 

of the original Writ of Afſiſe aforeſaid, that is to ſay, 
=: Day of, &c. in the Tear, &c. he cam? to the N 
nage aforeſaid, and then and there claimed of the 
i C. Tenant of the Freehold of the ſuid Meſſuage 
ib the Appurtenances, the aforeſaid Rent of F. 
= Pounds, which ſaid Rent the ſuid C. to the (aid 
A. a/terwards, and before the obtaming of the Ori- 

wnal Writ of Aſiſe aforeſaid, at R. aforeſuid did 
We pay, whereby the ſaid A. was ſeiſed of that Rent 


1% the Appurtenances, during bis Life, &c. And 

„6 Forty-five Pounds of the Rent aforeſaid, for 

1 bree Tears ending at the Feaſt of, &c. in the Year of 
id be Reign, &c. to the ſaid A. after the Conveyance 
the foreſaid in Form aforeſuid made, were in Arrear 
nt, nd not paid, the ſaid A. afterwards, and before ile 
of Day of the Original Writ aforeſaid, that is to ſay, the 


o, &c. in the Vear, &c. came to the 1 afore- 


d with the Appurtenances, between the Hours of 
B. and Eleven before Noon of the ſame Day, and 
vin; n und there did demand the 2 Forty-frve 


or of the Rent aforeſaid, in Farm aforeſaid be- 
n Arrar, to be paid unto him; but for that no 


ied, on 201d tben and there pay the ſaid Forty-froe 
yo Pounds to the ſaid A. be the ſaid A. would have 
B. Need into the Meſſuage aforeſaid to diſtrain for 
other /me, but the Door of the ſaid Maſſuage was 
hut with a Lock againſt him the ſaid A. ſo 
n the ſame A. could wot enter into the ſaid Mo. 
cof ue to diftrain for the Rent aforeſaid, by Reaſon 
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. the the [Door a 2 ha und th 
Tat, 2 be A. therto ; 0140 7 chy 
* e c diſſeiſe; and be 15 55 oy) 10 wi. 
* IN ; whereupon he prays the Aſſiſe, bees | 855 8 
| Aale, of. Waſte is that which 4 brought on 
; ny Deſtruction being made in Houſes, Lands 
c. by: enant for Life, or Years," to the. Dama: 

„ or ;h him” n Reverſion or Remainder; It Lieth, 

1 1 91073 211 Hs 
"pl Ta 1; For any Waſte done or ſuffetad to Houſe 
07 10 45 „For cutting down Timber Treęs, or other 

r aw Kees on an Eſt ate. 7 20a, 
e oe" 9 up Meadow Ground, dg 
bY 4 ines, deſtroying Deer, Sc. 
Gn a 'A 110 who ſhall bring this Action for th E 
alt ye: e r e Danger: oe 
' on 9 o 10 all down. 7 Houſe b Tenant, e. 
bh ihe. 1 be ruinous, and e tebdil 
ef "Fe of the ſame Dimenſions only, is Waſte in fwd i 
7 Tenant , 1 if he ſuffer his Houſe to be uncove 

1 4 or bn Decay, though there be no Wood uya i 
Premiſſes: gh: it is the ſame to permit 
| 1 ious! to; be burnt by Negligence, if the Tenn 
do not 4 the ſame; and in theſe Caſes 46 
an tion 10 ſte lies; Bat if the Houſe be coli 
roxed t y Thunder, Lightning, Tem 

1 wes, &t. it is no Waſte in te 
FFI Helv. 8 2120) 104 
ſ rewhdiiſe into Tenemen) 
A g ec Yue + of if 5 Corn-mill vil 
Nitg-mill” Gr. it is Waſte 
nuft be ü Ne and - 
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Waſte actionable: Though if any of [theſe are ſet 

up by the Leſſee, he maq take them down before 
the End of his Term, ſo as he do not thereby 
weaken the Frechold. 1, Lev. zog. Cra, fac. 182. 
1 Hall. 368. 

If a Leſſee covenants to leave a Houſe. at the 
End of the Term in as good Condition as he 
found it; and during the Term he doth Waſte 
therein, Action doth not here lie preſently, be- 
cauſe the Houſe may be repaired before the Time 
expires: But tis otherwiſe in ſuch Covenant for 
leaving Wood or Timber, if it is cut down by the 
Leſſee; for then it is not poſſible for him to per- 
form his Agreement, to leave the ſame as he 
found it. 4 Rep. 62. 5 Rep. 11, 12. 

2. Timber on an Eſtate is Parcel of the Inheri- 
tance, and reſerved by Law to the Leſſor, or 
Landlord; and therefore if it be cut down by the 
Leſſee, or Tenant, the Leſſor may take it away: 


And the Leſſee having an Intereſt only in Trees 
Fi while ſtanding, as in the Fruit, Shrowd, Shadow, 
5e. . if he fells Timber- Trees, or doth any other 


Act whereby they may decay, tis Waſte in the 
Leſſee. 4 Rep. 61, 62. ©: | : 
The- felling or cutting down of Timber-Trees, 
ſuch as Oak, Aſh, Elm, or lopping them to fell, 
or any Intent, but for Repairs; and if they are ſo 
= felled for building a new Houſe, or young Trees 
be cut for Reparations, when there is other Tim- 
ber, theſe are Waſte, for which this Action lieth : 
Aud io it is, to cut down Beech- Trees, where 
uled as Timber in Building; or Willows, Maple- 
Trees, Cc. ſtanding in Defence of a Houſe, or 
planted for fencing a Manor. 1 If. 52, 88. 
Cutting down. Fruit-Trees, if they grow in an 
Orchard or Garden, tho uſed for Repairs; of the 
Houſe, G. is Walte; but s not fo, if they 
A. | _ grow 
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grow in a Field: The Suffering young Germing 
to be deſtroy'd by Cattle; or Stabbing up a Quick. 
{ct Hedge, &c. are Waſte; as are allo Cutting 
down green Wood, if there is dry, or more Fire. 
bote than is neceſſary. 1 ff. 53. 3 Well. Aly. 
540. | 15 
But Tenants may cut Under-wood, and take 
Wood ſufficient to repair the Pales, Hedges, and 
Fences, and what is called by Law Plough-bote, 
Fire-bote, and other Houſe-bote. 1 Inf. 

3. If ancient Meadow-Ground is pug ted up, 
it is Waſte; but where Meadow hath been at any 
Time Arable, or ſometimes Meadow and ſome- 


times Paſture, it will be no Waſte to plough it 


up. The Ploughing of Lands, that have not been 
ploughed up Time out of Mind, or to plough up 
Wood-Lands; and it 1s ſaid, if a Tenant converts 
Arable Land into Wood, Meadow into Arable 
Land, Arable into Meadow, or Paſture into A. 
Table; they will be Waſte. 2 Noll. Abr. 814. 
1 Inſt. 53. 

A Leſſee for Years converts a Meadow into 
Hop-Ground ; it is no Waſte, becauſe it may be 
eaſily made Meadow again: But the Converting 
it into an Orchard 1s Waſte, tho' 1t may be more 
profitable, It is Waſte to ſuffer a Wall of the 
dea to be in Decay, by Reaſon whereof the 
Meadow- Ground is ſurrounded with Salt-Water, 
and render d unprofitable : Alſo the not ſcouring 
of a\Mote or Ditch, whereby the Groundſils of 


the Houſe, Cc. are rotten, is Waſte actionable. 


2 Leon. 174. Owen 43. £2] 

The Digging Mines of Metal, Coal, &c. hidden 
in the Earth, and that were not open when the 
Tenant came in; or for Lime, Brick, Stone, &. 


without Power by Covenant, will be Waſte: 


Tho' the Tenant may dig in an open Mine, = 
* or 


Md 
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for Gravel, Clay, Earth, Sc. for Reparations of 
he Houſe: Deſtroying Deer in a Park, Doves in 
: Dove-houſe, or Fiſh in a Pond, c. or if ſuch 
tores be not left by the Leſſee, as he found 
hen he enter'd on the Land, it is Waſte; and 
Jois any Thing which abridges the Leſſor's annual 
ocofits of the Lands. 1 In/t. 53, 54. 5 Rep. 12. 
Leon. 76. ä ; FOLEY une 
tif a Leaſe be made without Impeachment of 
Wiſte, it takes off all Reſtraint from the Te- 
vant of doing it; and in ſuch Caſe he may pull 
up, or cut down Wood or Timber, or dig Mines, 
C. at his Pleaſure, and not be liable to any Ac- 
tion of Waſte. Hod. 135. | . 
4. This Action muſt be brought by one who 
hath an Eſtate in Fee-ſimple, or Fee-tail; and it 
Wought to be he that hath the immediate Eſtate and 
Inheritance in Fee-ſimple, Sc. For if there be 
any Eſtate for Life between the firſt Eſtate and 
that of the Remainder-Man in Fee, the Waſte 
vill not be ad exhereditationem of him in Re- 
mainder. 5 Rep. 76. | 
Action of Waſte is maintainable againſt Te- 
nant by the Curteſy, in Dower, for Life, &c. and 
it Tenant in Dower, or by the Curteſy, aſlign 
their Eſtates, the Heir or he in Remainder may 
have this Action zgainſt them for Waſte done 
after the Aſſignment ;- But it lieth not againſt Te- 
nants in Fee-ſimple, or in Fee-Tail, or Tail after 
Poſſibility of Iſſue extinct; nor againſt Tenants 
by Statute-Merchant, Staple, or Elegit, Tenant in 
Mortgage, or at Will; or againſt any Executor 
or Adminiſtrator, for Waſte committed by the 
1 Se. 1 Inſt. 54, 310. 6 Rep. 37. 9 Rep. 
138. | | 
If a Man mak es a Feoffment, to the Uſe of 
himſelf for Life, and after his Death, to the o 
0 
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„ of another Pe rlon, and his Hers TN this, Caſe 
i If the Feoffor commit. Waſte, it Has pern 2djulge 
| that the” Feoffee ſhall have à ſpecial Writ, 77 
1 him, And before any Waſte is done, 5 Tolle 
„ von may be had, directed to the Sfieriff, hot ty 
4 dermit it; or he in Remainder,” Ge. may ave a1 
=_ munffon out of the Chancery, to Ray the Walt, 
d enter a Houſe 510 s to fee if Waſte i; 
Co OT 4 | 148 'N B. oO TW 
79. F. N. B. 55. 1 bf. 53 
24: WW 918 11113308 "IM k 
Houſes, u 


„* Gn any Waſte being done in any 'Hoiuſ, 
= in Woods; ſo much will ene wherein th 
Waſte ig done; but if the Waſte be here aul 
There thrbugh the Whole, then all ſhall be recs 
vered in this Action: And the Judgment u 
Action of Waſte is, that the Plaintiff ſhall rec 
ver the Place or Places waſted,” and treble Di 
mages. r 5 TED 
nen -Þ i 4p ing . 


The Form of a Declaration in Alion of Wa 


Dbrſtr, s A B. complains of C. P. of: 
ul. IA. Plea wherefore, wheteas by th 
* Common Council of the Realm of the 100 
England it is provided, that it ſhall not be law 
© ful for any one to commit Waſte, Spojl or De 
4 ſtruction in any Lands, Woods, or Gardens u 
them demiſed for Term of Life, or Years, th 
aid C. in A Houſe, Lands and Woods at . whia 
© he holdeth for Term of Years, of the Deniſe d 
< the aforeſaid 4. He. did Waſte, Spoil and De 
©ftrudtion, to the Diſinheriting of him the ſa 
H. and àgainſt the Form of the Proviſion atom 
„ faid, Sr. And 1 1 4 the ſaid 4 faith 
2 that whereas the fame A. was ſeiſed ol a Mel 
„ ſusge called, Ge. and twenty Acres of Land 
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with the Appurtenances,/ in . aforelaid, in his 
hemeſue/ as of Fee, and being ſo thereof ſcale; 
© the Day of, £5c. in the Year. of the Reign, & 
by Indentuce made between him the ſaid, A. 5 
* the Name of A. B. of, &c. in the County c 
* D. aforeſaid, of the one Part, and, the aforeſat 
C. by the Name of C. D. of, Cc. in the ſa 
© County, of the other Part, one Part gf w. ä 
* ſaid Indenture, ſealed with the Seal of the { 
C. the ſaid A. brings here into Court, whoſe 
Pate is the ſame Day and Year above, he/the 
* ſaid A. demiſed, granted, and to Farm let unto 
the ſaid C. all that the Meſſuage or Tenement 


1 ca aforeſaid, with the Appurtenances, &c. To have 
„and to hold the ſaid Meſfuage or Tenement, 
D. and all and ſingular other the Premiſſes aol 
„aid, by the ſaid Indenture ſo demiſed, wi 


W their Appurtenances, to the {aid C. his Execu- 
tors, Adminiſtrators, and Aſſigns, from the 
= Feaſt of, Gc. unto the End and Term wp One 
Fand Twenty Years, from thence next enſuing, 
ih and fully to be complete and ended: By Vir- 
tue of which ſaid Demiſe, the ſaid C. into the 
Meſſuage and Premiſſes aforeſaid, with the Ap» 
purtenances, in Form aforeſaid! demiſed, entęr- 
_ <1. and was thereof poſſeſſed a4 5 laid. 4 
K being ſezſed of the , Reverſion of the ſaid Pre- 
b miſſes, as of Fee, and the ſaid C. ſo thereof poſs 
leſſed, the ſame C. made Waſte, Spoil and De- 
| be ſtruction in the Meſſuage or Tenement afore- 


VVV 
e ing down, and flatting to the Ground of one 


y Barn and Stable, Parcel of and adjoining to the 
fant lad Meſſuage, and taking away the Timber and 
Land other Materials of \ Hy of the Value of, 
ES. aud in, cutting down, and ſellit S of 
vi Timber-Trees, in, St. Wood, Parcel of the Te- 
5 | * nement 
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the ſaid whole Wood here and there growing; Will 
„ faith he is the worſe, and hath Damage to the 


Value of Seventy- five Pounds; And thereof he | 


bie made noWaſte, Spoil or Deftruftion in the Ten. 


. altho' there be no Cauſe of Diſtreſs in il 


nement aforeſaid, with the Appurtenances, the 
Price of every Tree Twelve Shillings, througi 


< and in digging in fix Acres of Land in S. afore. 


ſaid, Parcel of the Tenement aforeſaid, to th AM 
ſaid C. demiſed, twenty Loads of Clay, taking Wi 
for the Price of every Load thereof, c. to ie 


Diſinheriting of the ſaid A. and againſt th ; 
Form of the Proviſion aforeſaid 3; whereupon h 


brings his Suit, Sc. | 
Form of a Plea, Ge. in Action of Waſte, 
| N D the faid C. by, 8&c. his Aithruey, com! 


1 and defends the Force and Injury, and whit 
- ſoever, &c. when and where, &c. and ſaith, tht 


ment "aforeſaid, with the Appurtenances, as the ſai 
A. by bis Writ and Declaration aforeſaid,” above bal 
Juppoſed ; and of this he puis himſelf upon bis County, 
aud the ſaid A. doth likewiſe : Therefore, &c. 


Here follow ſome particular Caſes and Inſto 
tions relating to, e | 


was ewe) Diftreſſes for Rent, and Proceeding 
therein. | fps: 


2. Keplevins on taking Diſtreſſes. 


1. Diſtreſs is a Thing which is taken and & 
ſtrained upon Land, for Rent behind, or othi 
Duty: And a Man may diſtrain for Rents reſet 
ved upon à Gift in Tail, Leaſe for Life, or Leas 


. 


-Peed or Leaſe, ſo as the Reverſion be in bim 
l 2 
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but 'tis otherwiſe on a Feoffment in Fee. Lit. 72. 
1 Inſt. 57. 205. | | | 
| A Diſtreſs taken for Rent muſt be of Goods or 
Things valuable, whereof ſome Body hath Pro- 
perty, not the Diſtrainer; and ought to be made 
of ſuch Things whereof. the Sheriff may make 
Replevin: A Horſe with a Rider on it, or any 
Thing one carries about him; Utenfils of Trade, 
Cattle of the Plongh, Beaſts of Huſbandry , 
Horſes joined to a Cart, or Sheep, may not be 
diſtrained; nor may a Horſe in an Inn, Goods in 
a Market, another Man's Garment in the Heuſe 
of a Taylor, Sc. neither ſhall any Thing fixed to 
the Freehold, as a Furnace, Sc. 1 Koll. Abr. 
664, 666. 1 Inſt. 47. Vent. 36. 1 Std, 440. 
But Corn thraſhed, and in the Straw; Carts 
with Corn, not Victuals; and Hay in a Barn, 
Ge. may be diſtrained: So may Money in a Bag 
AS ſcaled; tho not Money cut of a Bag, c. And 
= 2 Diſtreſs may be taken of Cattle driving to Mar- 
ket, if put into Paſture by the Way; alſo Beaſts 
ot a Stranger, in the Landlord's Ground, Deg 
WW Levant and Couchant, and having well re 
WT themſelves there; and another's Goods in the Te- 
SS nants Houſe, Sc. And Diſtreſſes are to be taken 
on the Premiſſes; in the taking whereof, one may 
vot break open Gates, or enter Houſes, if the 
Doors are not open. 1 Inſt. 47, 161. 1 Lutw. 214. 
4 Mod. 385. L 105 
If a Landlord comes into a Houſe, and ſeiſes 
on ſome Goods in the Name of all of them, it is a 
good Seiſure and Diſtreſs. of all; but the Goods 
e generally to be removed immediately, unleſs 
t be Corn or Hay, by Statute: And when a 
Diftreſs is taken of Houſhold Goods, or other 
lead Things, they are to be locked up and im- 
Pounded in a Houſe; and if the Diſtreſs is 1 
maged, 


a. Tr 


—- - 
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maged, the Diſtrainer muſt anſwer it. A Diſtreſs 
of Cattle, muſt be brought to the common Pound, 
or kept in an open Place; when Notice is to be 
n the Owner to feed them; and Cattle di- 
rained may not be uſed, . by milking, 
for the Owner's Benefit. 2 
1 Inst. 96. | 4432 al Fed 
In Caſe a Tenant or any other, to prevent the 
Landlord's Diſtreſs, drives the Cattle off the 
Ground, the Landlord may make freſh Purſuit, 
and diſtrain them: And Debt will lie for Rent, 
where a Diſtreſs may not be taken: For one 
Rent there cannot be two Diſtreſſes, if there 
were ſufficient Goods, when the firſt was made; 
but if there be not then enough for a Diſtreſs, it 
may be taken afterwards; or Diſtreſs may be for 
Part of the Rent, and Action of Debt for the 
reſt thereof. But if the Owner of Goods tenden 
his Rent, and a Diſtreſs is afterwards. taken, it is 
wrongful: And if any Perſon ſhall diſtrain au- 
ther on Purpoſe to injure him, he ſhall pay treble 
Damages. If where no Rent is due, Diſtreſs and 
Sale be made, the Owner of the Goods diſtrainel 
may recover double Value and Coſts. 1 Inft, 160. 
2 Lev.8o.. 8 Kep. 147. 2 Inft. 107. 13 Ed. 
Stat, 2 V. & M. 110 | nat 
All Diſtreſſes are to be reaſonable , by out 
ancient Statutes; and none ſhall take an unreaſos 
able Diſtreſs, on Pain to be amerced: They ſhal 
not be taken in the Highway, nor in the ancient 
Fees, of the Church; and no Diſtreſs of Cattle 
ſhall be driven out of the County, or out of the 
Hundred where it is taken, except to a Pougd 
Overt within the ſame Shire, not above three 
Miles diſtant from the Place where taken; neithe 
ſhall a Diſtreſs be impounded in Cars Placty 
whereby, the Owner may be conſtrained to bs 
{ag 7 ev 


Ee 
0. 148. 5 Rep, 90, 
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aue 4 ag 
| Diſtreſs” (br leſs 1 siven on 
Penalty; Er, Lie Fr K 3. 57 e 
RH 16. 9 E. 2! r. 9. 1 Re af 
And by Statute, where any Good or Chattels 
WH ſhall be taken as a Diſtreſs, . the Daytime e, 
Jie mult not be in the Night,) for Rent referved. 
and due upon any Leaſe or Contract, and the 
resaant r Owner of the Goods ſhall noe” 'withitf 
de Days after ſuch Diſtreſs 'taken, and No 
Wtheredf, with the Caufe of taking, left 1 0 
lanffon-houfe, or other moſt nototibus pie on 
e Premiſſes, charged with the Rent diſtrain 
N for, replevy. the ſame, with ſufficient Security to 
e given to the Sheriff according to Law; then 
he andlord or Perſon diſtraining, with the'She! 
iff or Under-Stieriff of the County, or With the 
önſtable of the Hundred, Pariſh, or Place where 
he 'Diſtreſs ſhall be taken, (who are required" to 
de aiding" and Ad be a therein) may cauſe the 
Goods and Chattels to praiſed by 2 fworn- 
\ppraifers,, whom ſych Re or ALON are 
. to ſwear to appraiſe the ſame truly; 


er ſuch Appraiſement made, m lawful 
Al the Goods for the beſt Price that c 1 


Mn, towards Satisfaction of the Rent, 4 
arges of the Diſtreſs, Appraiſement* 15 11 
aving the Overplus, i ith be, in the Harids of 
e Sheriff or Cle for the Owii T's. Uſe: 
fat. 2%. OM. K. 4. 5. 1 IQ ad 
It Mall de Lawfül ta diſtrain for Rent Atte. 
Sbeaves 2 Cocks noe Corn, or- looſe” 7 
By ja any Barn or ery, or upon 3 
L. Stack or Rick, or cube, g oi) 
g und detain the fame 1 the Place Where 9 
ti 


4 


i 
5 
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*till it be replevied as aforeſaid ; and in Default 
thereof, within the Time aforeſaid; to fell the 
ſame after the Appraiſement made, Sc. ſo tht 
nevertheleſs it be not removed by the Perſon 

diftraining, to the Damage of the Owner, bu 
kept where it ſhall, be found and ſeized, as im 
re 'till the ſame is replevied or ſold, n 


And if any Pound-breach or Reſcous ſhall kf 
made of Goods or Chattels diſtrain'd for Rent 
the Perſon grieved ſhall. have a ſpecial Adia 
upon the Caſe for the Wrong thereby ſuſtaind 
and recover treble Damages and Coſts of Su 
againſt! the Offenders, or againſt the Owner d 
the Goods diſtrained, if they afterwards come 1 
his Uſe or Poſſeſſion. 
Where Rent is reſerved on e, if the Ie 
nant ſnall 3 or clandeſtinely con 
away or carry off his Goods, the Landlord or ] 
Perſon impowered by him, may in fave Days afic, 
take and ſeize ſuch Goods and Chattels where 
ever they ſhall be found, as a Diſtreſs for M 
Rent in Arrear, and ſell the ſame, as if they wh 
been actually diſtrained on the Premiſſes; eri 
Goods ſold for a valuable Conſideration, beſa 
the Seizure made: And where Leaſes are expia 
Diſtreſs may be taken for Arrears of Rent, ali 
the Determination of the ſaid Leaſes, as if thy 
had not been ended; provided ſuch Diſtreſs iii 
made within fix Kalendar Months after the Endo 
the Leaſe, and during the Continuance of ti 
Landlord's Intereſt or Title, and the Poſſeſſa 
of the Tenant from whom the Rent is due. 48 
theſe Diſtreſſes ſhall be liable to ſuch Sales, 4 
in ſuch Manner, and the Money be diſtcibuted, 
by the Act 2 . & M. is directed. Hat. 84 
c. 14. bb. Y 4s 4% Ip 3,21 <4; a 
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If there is an Execution againſt Goods or Chat- 
W-ls of a Tenant for Life, or Years, Sc. the 
ST aintif, before Removal of the Goods by the 
recution, ſhall pay the Rent of the Land, Ge. 
as there be not above a Year due; otherwiſe 
cy ſhall not be taken or extended: And 1 
ore Rent is in Arrear, paying a Year's Rent, 
be Plaintiff may proceed in his Execution, and 
ee Sheriff or other Officer is to levy as well. the 
Money ſo paid for Rent, as the Execution-Money. 
An Ejectment may be brought for Rent d 


it Where there is no ſufficient Diſtreſs, Sc. And a 
erſons ſhall have the like Remedy by Diſtreſs 
tad Sale, for Rents Seck, Rents of Aſſize and 
hief Rents, as in Caſe of Rent reſerved upon 
Te eaſe. Hat. 4 Geo. 2. c. 28. | 
ve And a late Act hath ordain'd, that Tenants: of 
ads, Cc. fraudulently carrying away their 
fer Woods, to prevent Diſtreſs for Rent; the Land- 
reo rds in Thirty Days after may diſtrain them 
e bherever they are, as if upon the Premiſſes; and 
ch Tenants, and other Perſons aſſiſting in the 
ud, ſhall forfeit double the Value of the Goods, 


Wcoverable by Action of Debt, Sr. And where 
e Goods are under 50 J. Value, two Juſtices of 
re may examine into it, and order ſuch Offend- 
$ fo pay the Forfeiture, leviable on their Goods 
Wd Chattels, or for Default, to be committed to 
e Houſe of Correction for ſix Months. 11 Geo. 2. 


19. | 

Landlords may-take and ſeize Goods concealed 
any Houſe, or Out-houſe, &. and in Caſe of 
es, Dwelling Houſe, on Oath made before a Juſtice 
ted, Reaſon to ſuſpect that the Goods are therein, 
$4 a) with the Aſſiſtance of a Conſtable break open 
N Houſe to diſtrain: And any Cattle feeding on 
H 2 Commons; 
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ing on the Land, ſhall and may be diſtrainèd fo 


The Form of a Landlord's Warrant to dif 


*. NOW all Men by theſe Preſents, tht 
NX 


laſt: And after the ſaid Goods are ſo diftrame Ml 


the ſame; and to diſpoſe of the Money arilit 


Commons; or Corn, Graſs or other Things pray. 


Rent; and when ripe, cut and cured, a Week's Nota 
being given to the Tenant where lodged, may æ 
apprais'd and diſpoſed of towards Satisfaction d 
the Landlord, if the Tenant do not before pay th: 
Rent and Charges. Fat. Ibid. See Action of Ei. 
ment. f by 


Fai, Yes bod A&A 


| for Rent. 


I J. B. of, &c. do hereby authoriſe au 
*| appoint A. B. of, Cc. to take any Perſon u 
© Perſons to his Aſhftance, and enter into tl: 
Houſe of C. D. in, &c. and there make a Diſtr 
© of all ſuch Goods and Chattels, as are in af 
upon the Premiſles, for ten Pounds, for Half 
© Year's Rent due to me the ſaid J. B. at, 6. 


Bw WA, os ic oa , _ 


if the ſaid C. D. doth not within the Tir 
© limited by the Act of Parliament for that TwM 
© poſe made, replevy the fame, or pay the (i 
Rent; then and in ſuch Cafe, I do here 
< authoriſe you the ſaid A. B. to cauſe the fi 
Goods fo diſtrained, to be appraiſed, and v 
© cording to ſuch Appraiſement to make 8 
thereof to any Perſon or Perſons as will by 


by the Sale, in ſuch Manner as by the ſaid 49 
is directed: And for your ſo doing, this ſhall 
F Seal this 3d Day of October 1729, * w - 

"4 $903 nie 


5 Py 1 5 IJ 
| ” 
0 Nit 
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Note; This Warrant or Authority 1s. requiſite, 
Where the Landlord lives at a Diſtauce in another 

rlace, or would be free from the Trouble of 
ictraining himſelf; and therefore he empowers 
come other Perſon to do it. 4 | 


Form of an Appraiſers Oath, to ap raiſe 
Goods diſtrain'd. . | 


1 by gh ſhall ſwear, that you will faithfully 
. appraiſe and value the Goods now taken 
in Diſtreſs, and mentioned in the Inventory to 

WF you ſhewn, as between Buyer and Seller, ac- 

F cording to the beſt of your Skill and Unler- 
4 ſtanding: You ſhall not through Partiality, In- 
tereſt, or otherwiſe, over. or under Eſtimate the 


ſaid Goods, but impartially do your Duties 
herein. | | 
So help you God. 


The Appraiſers valuing the Goods too high 
all be obliged to take them at the Price appraiſed. 


| brat. 13 Ed. 1. 


a i 
rel The Form of an Inventory and Appr aiſement 


of the Goods taken in Diſtreſs. 
A N Inventory of the Goods ſeiſed and 
diftrained by A. B. &c. in the Houſe | 4 
C. D. of, 8&c. for ten Founds, one Half Tea 
Kent due to the ſaid A. B. at Michaelmas laſt : 
Taken the Day, &. in the Tear, 8c. for. th: 
Rent aforeſaid. | -, 


H 3 | Imprimis 
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Ae in the fore Parlour a round? I 
Mabogony Table, a Pier Looking. > Value, x. 
- Glaſs, and fix Beach matted Chairs, 
In the Chamber one Pair of Stairs, a . 
red China Bed, &c. 
In the Kitchen, &c. 
| Valued in all at 


By us, Witneſs our Hands this Day, &c. 

| = x Sworn Apprain.f 

| J. K. Conſtable. 

Form of Notice of the Diſtreſs to the Tum 
. C. D. 1 
? f 7 HIS is to inform you, that I have ti 
1 Day of, Gr. ſeized upon your Goods 1 
your Houſe in, Cc. for ten Pounds, Hall 
* Year's Rent due to me at, &. laſt, and han 
taken an Inventory thereof, and lock'd the fart 
5 up in your Chamber one Pair of Stairs, &. al 
© if you do not pay the Rent due, or replevy tt 
Goods mentioned in the Inventory, I ſhall! 
five Days make Sale thereof, according to tt 


Direction of the Act of Parliament; of whit 
* take Notice from, 


Yours, 
A. B. 


© Witneſs, That a Copy hereof was this Dy 
* delivered to Mrs. M. DB. the Wife of C. 31 


' There is a Diſtreſs for Damage: feaſaut, unt 
the Beaſts of a Stranger are found in another Mu 
Ground, without Leave of the Owner ther 
"and there feed, or do other Damage to the l : 
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Worn, &. And here Diſtreſs may be taken in the 
Wight, as well as Day, leſt the Beaſts eſcape before 
ten: Alſo Beaſts belonging to the Plough, 
Whcep, and Horſes joined to a Cart, or a Horſe 
With the Rider on it, Sc. are liable to this Diſtreſs, 
Wo not for Rent; but it muſt be while the Cattle 
re Damage-feaſant, and the Party may tender 
mends, until they are impounded, and then De- 
ziner is unlaw ful. 1 Inf. 142. 2 Inſt. 1079, 5 
7. 76. 2 Danv. Abr. 623, 

2. Keplevin is grounded upon a Diſtreſs, and 
a Re-deliverance of 1t, that the Thing diſtrained 
ay remain with the firſt Poſſeſſor, on Surety 
ven by him to try the Right with the Diſtrainer, 
nd 5 8 the ſame at Law; and if he do not 
urſue his Action, or it be judg'd againſt him, 
en he that took the Diſtreſs ſhall have it again, 
the Writ Retorno habendo. I Inſt. 145, 161. 

If Notice be not given in Writing on taking a 
diſtreſs of the Things diſtrained, and for what 
on diſtrain them, they may not be ſold by the 
tatute 2 W. & M. but the Diſtreſs is ta be de- 
ined till Replevin, or Satisfaction: And Reple- 
ins are by Writ at Common Law; or on Plaint 
y Statute, for the Party's more ſpeedy having 
gain of his Cattle and Goods diſtrained. Here the 
heriff ought to take two Sorts of Pledges, one 
y the Common Law, to 2 and another 
y the Statute, to return the Diſtreſs, if the Ta- 
ing be judg d lawful; and if the Sheriff deliver 
Diſtreſs, without theſe Pledges, he muſt anſwer 
ne Price thereof, 1 Inft. 145, F. N. B. 69. 
Replevin by Writ lies in the Courts at Vyſt- 
mfter, and Action of Replevin may be removed 
ut of other Courts, into thoſe Courts, and tried 
de: Replevin by Plaint may be brought in the 
vunty-Court, Hundred-Court, and Court - Baron. 
H 4 The 
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The moſt uſual Method to obtain a Replevin à MG 
by Plaint; and the Sheriff may take a Plaint by 
Statute, and make a Replevin preſently, and en 
ter it in the County -Court afterwards: Alſo She. 
riffs of Counties ſhall, depute four Deputies v 
make Replevins, not dwelling above twelve Mila 
diſtant from one another, under a certain Penalty 
Dyer 246. 2 Inſt. 139. Kat. 1 P. S M. C. 12. 
If the Defendant in Replevin claims the Pn. 
perty of the Goods, the Sheriff cannot proced 
tilb it is decided before him by Writ de: Proprictat 
probanda; and if found for the Plaintiff, theiShe 
riff is to make 1 or Deliverance; but i 
for the Defendant he is to do nothing further 
Tho' the Plaintiff may replevy by Writ afterward, 
and if the Sheriff returns the Property claimed, i 
Mall be put in Iſſue and tried in the Comma 
Pleas. Finch 316, 317. vn wal 
Where Cattle or Goods are not delivered up 
a firſt Replevin, the Party diſtrained may haven 
Alias, aud a Plurizs Replevin, in the genen 
Proſecution of it; and if the Cattle are put- mt 
any ſtrong Place, the Sheriff may take the H 
Comitatus, and break into it, to make the Reps 
vin: When they are driven out of the County 
ec. fo that the Sheriff cannot make Replevin, 
Writ of Witbernam ſhall go to take ſo many d 
the Diſtrainer's Cattle, till the Party make Del 
verance of the firſt Diſtreſs, &c. and in this Cal: 
the Cattle taken ſhall be to the Value of tha 
that were firſt taken and detained. 52 H. 3. 7.11 
1 P.& M. 2 lyſt. 140. 13 Ed. 1. und] 
On bringing a Replevin, it muſt be certain i 
ſetting forth the Number and Kinds of Cattle 
: ſtrained ;/ that the Sheriff may know how to mill 
- Deliverance of the Cattle, if a Writ be dite 
to him to do it; and the Time and Place are 
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be named in the Declaration: If the Plaintiff in 
Replevin makes Default, or is Nonſuit, or Judg- 
ment be given againſt him, the Defendant may 
have his Writ Retorno habendo of the Goods taken 
in Diſtreſs. And when the Plaint is removed into 
C. B. Sc. and the Plaintiff nonſuited, before or 
after Avowry made, the Defendant may diſtrain 
again for the ſame Cauſe; but the Plaintiff may 

ſue a Writ of Second Delwerance upon the fame 
Record, to revive the firſt Suit; upon which Writ, 
the Sheriff is to take Security for the Suit, and ſo 


be. make a Return of the Cattle or Price of them, if 
ti the Return ſhall be adjudged. Hob. 16. Raym. 33. 
het; F. N. B. 72. 15 4 | 

ch And after this ſecond Deliverance and Trial 


Wh thereon ; or if the Plaintiff be again nonſuit upon 
2 Declaration, there muſt be awarded 'a Retur- 
num irreplegiubile to the Defendant ; and then he 
may make his Avowry, or Plea in Juſtification of 
his Diſtreſs, to ground a Writ of Inquiry of Da- 
mages; or hold the Beaſts till he is ſatisfied: In 
caſe the Pefendant make Default, the Plaintiff 
ſhall have Judgment to recover all in Damages ; 
WT as well the Value of the Cattle, as Damages for 


hun the Taking of them, and his Cofts. And in a 
vin; i Replevin, Damages and Coſts are given the De- 
ny do fendant, if found for him, ſuch as the Plaintiff 
Deb would have had, if he had recovered in the Action, 
s Cal: WR ©. F. N. B. 69. Wood's Inſt. 553; Kat. 21 H. 8. 
' tho: . 9. 17 Car. 2. G e | 
t. In Replevin, if the Plaintiff be nonſuit, the 


Defendant may make Suggeſt ion as in an 4 

for Rent, and on Prayer a Writ ſnall be awarded 
to the Sheriff, to inquire of the Sum in Arrear, 
ind Value of the Diſtreſs, and upon the Return 
= thereof, the Defendant ſhall recover the Arrears, 
or the Value of the Diſtreſs with Coſts, e. —_ 
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if the Jury do not inquire of the Value of the 
Cattle diſtrained for the Rent, that they may be 
fold according to the Statute, and alſo of the Rent 
due, there ſhall be no Writ of Inquiry to ſupply 
it. 17 Car. 2. c. 7. 1 Lev. 255. 
The Defendant in Replevin may avow, or ju. 
ſtify; but if he juſtifies, he cannot have a Re- 
turn, as he ſhall have if he avows: And an Avoy. 
ry is where the Taker of the Diſtreſs 'avoys 
the Taking, if in his own Right; and if for another, 
makes Cognizance thereof, as Bailiff, or Servant, 
Sc. It is in the Nature of a Declaration, and 
muſt contain ſufficient Matter for judgment to 
have Return: But the Avowant need not alledge 
Seiſin, within the Time of the Statute of Limita. 
tions; though the Lord muſt have Seiſin by the 
Hands of his Tenant in certain. 3 Lev. 204. 
Rep. 253. I Inft. 268. e 

The Defendant in a Replevin is allow'd to ayoy 
generally, that the Plaintiff or other Tenant of 
the Land, c. whereon Diſtreſs was made, hell 
it at ſuch certain Rent, during the Time the Rent 
diſtrained for incurred, Sc. without ſetting forth 
the Landlord's Grant or Title; and if the Plaintiff 
become Nonſuit, the Defendant ſhall have double 
Coſts. Sheriffs and other Officers granting Reple 
vins, and taking Bonds to proſecute with Effect, 
Sc. ſhall at Requeſt aſſign them to the Avowant 
or Defendant by Indorſement, which if forfeited, 
the Avowant may bring an Action and recover 

| in his own Name; and the Court ma) 
give reaſonable Relief to the Parties, by Rule d 
the ſame, &. by the Kat. 11 Geo. 2. c. 19. 
An Avowry may be made either on a Diſtreſ 
for Rent, or for Damage · feaſant, We. | 


5 * * - A * a RY a 1 1 2 2 * 


Tie 


Of Akkons and Remedies. 107 


The Form of a Count or Declaration in 
Replevin. 


Wilts, to © A B. and T. B. were ſummoned 
wit, *© „ to anſwer C. D. Gent. of 4 
© Plea; wherefore they took the Cattle of the 
« ſaid C. and them unjuſtly detained, againſt Sure» 
ties and Pledges, Sc. And whereupon the ſaid 
« C. by, Cc. his Attorney complains,” that the 
* ſaid A. and I. the Day of, &c. in the Lear of 
© the Reign, Cc. at D. in a certain Place there 
called, Sc. Cloſe, took the Cattle, to wit, two 
* Heifers and one Bay Horſe, of the ſaid C. and 
* the fame unjuſtly detained, againſt Sureties and 
© Pledges, until, &c. whereupon he ſaith, that he 
js the worſe, and hath Damage, to the Value of 
' 8 y Pounds; And therefore he brings his Suit, 
Ce. | 


An Avowry in Replevin for Arrears of Rent. 


* A ND the ſaid A. B. and TJ. B. by, Ge. their 
; Attorney, come and defend the Force 
* and Wrong, Cc. and the faid A. well avoweth, 
* and the ſame TJ. as Bailiff of the ſaid 4. well 
* acknowledgeth the Taking of the Cattle afore- 
* faid, in the ſame Place in Which, Ge. and juſtly, 

4 Sr: becauſe he ſaith, that the ſame Place, in 
* which the Taking of the Cattle aforeſaid is ſup- 
* poſed to be done, doth contain, and at the 
* Time of the taking of the ſaid Cattle, did con- 
* tain ten Acres of Paſture with the Appurtenances 
in D. aforeſaid; and that long before the ſame 
* Time, in which, &. one E. D. was ſeized in Fee 
Jof one Meſſuage and twenty Acres of n 

WI 


108 Ok Actions and Remedies. | 
* with the Appurtenances in D. aforeſaid, wheredl iſ 
< the ſame Place in which, Cr. is, and from the 
© Time that the Memory of Man is not to the com 
* trary, was Parcel, and thoſe Tenements with the 
© Appurtenances, whereof, &c. held of the aid 
A. B. as of his Manor of, Sc. with the Appur. 
© tenances in the County aforeſaid, by Homage, 
Fealty, and by the Rent of Twenty: Shilling, 
* yearly andevery'Year, to be paid at the Feaſt of 
* St, Michael the Archangel, c. of which zi 
Services, the ſaid A. was ſeized by the Hand 
of the ſaid E. D. as by the Hands of his try: 
© Tenant, to wit, of Homage, Fealty, and of the 
Rent aforeſaid, Oc. in his Demeſne as of Fes 
© and of which ſaid Manor, with the A purts- 
© nances, the ſaid A. was and is ſeized in his De- 
© meſne as of Fee, and being ſo thereof ſeized, 
* and the ſaid E. D. of the Tenements aforeſaid, 
© whereof, Cc. in Form aforeſaid being ſeized, the 
© ' {aid E. before the ſame Time in which, &. 
© at D. aforeſaid died of ſuch his Eſtate therein 
< ſeized, held in Homage of the ſaid A, after whoſe 
© Death, the Tenements aforeſaid, with the Ap 
© purtenances, whereof, &c. deſcended to the afore- 
* {aid C. D. Son and Heir of the ſaid E. D. by 
* which the ſame C. before the Time in which, 
c. into the Tenements aforeſaid, whereof, &: 
entered, and was thereof ſeized in Fee, &c. And 
© becauſe ten Pounds for, the Rent aforeſaid, for 
© ten. whole Years ending at the Feaſt of St. Mr 
chael in the Year, Sc. to the ſaid A. B. after the 
Death of the ſaid E. D. at the ſame Time in 
© which, Sc. were in Arrear and unpaid, the ſaid 
© A. well avoweth, and the ſaid TB. as Bailif 
* of the ſame A. well acknowledgeth the Taking 
* of the Cattle aforeſaid in the ſame Place in which 
.. as in Parcel of the Tenements aforeſaid, 15 

| | | : 
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« the Appurtenances, of the ſaid A. in Form 
« zforeſaid held, for the fame ten Pounds of the 
Rent aforeſaid, fo as aforeſaid being in Arrear, 
© 2nd juſtly, c. according to the Form of the 
* Statute in this Caſe made and provided. 


The Statutes 'of Limitation of Adions are 
32 H. 8. and 21 Jac to 


Y the Stat. 32 H. 8. c. 2. No Perſon ſhall have 
B any Writ of Right for Recovery of Lands, 
of the Poſſeſſion of his Anceſtors, but of a Seiſin 
within ſixty Years, next before the Teſt: of the 


. Writ, Cc. n 0 of 3 Writ of En- 

I try ſur Diſſeiſin, or other poſſeſſory Action upon 
d the er of an Anceſtor, 1t muſt be brothht 
G within fifty Tears; and in Aſſiſe, Ec. upon the 
ie Party's own Poſſeſſion, within thirty Years, and 
7 the Plaintiff is barred, not proving ſuch Poſſeſſion, 
10 Cc. And Writs of Formedon for Title to Lands in 
i: WH Z/: hall be proſecuted within twenty Years after 
U the Title accrued, by Stat. 21 Jac. 1. c. 6. 

* But there is a Proviſo in the Statutes to relieve 
by Infants, Feme-Coverts, Perſons beyond Sea, or in 
„ Prifon, and the Heirs of ſuch Perſons, ſo as they 
1 commence their Suits within the Times limited 


after their Impediments are removed. And it has 
fo been adjudged, that the Act 32 H. 8. doth not 
extend to Rent, or Services, &:. out of Land: 
Alſo that one who hath been out of Poſſeſſion for 
ſixty Years, if his Entry be not taken away, may 
enter and bring an Action for his own Poſſeſſion, 

Wood's Inſt. 557. er ey eee ee 
By Statute 21 ac. 1. c. 16. Actions of Debt, 
Actions upon the Caſe, (except for Words) Actions 
of Account, . (except concerning Merchandize ) of 
2 | Detinue, 
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Detinue, Trover and Treſpaſs, are to be commen- 
ced within fix Years after the Cauſe of Action, 
and not after; Actions of Aſſault and Battery, 
within four Years; and for Slander, within two 
Years after the Cauſe of Action, Gr. And if theſe 
perſonal Actions are not brought in the Time li 
mited by this Statute, they are barred: Though 
where Money is to be paid on Requeſt, or the 
Conſideration of a Promiſe is executory, &c. it is 
not material when the Promiſe was made, but 
when the Cauſe of Action did ariſe; and the De. 
fendant ought to plead, that Cauſa Actionis n 
accreuit inſra ſex aunos, Sc. 2 Salk, 422. 
The Exception in the Statute of Limitations in 
Actions of Account, relates to Accounts current 
only between Merchants; for when an Account 
is ſtated and ballanced, Debt lies, and the Action 
muſt be brought within ſix Years. In Actions df 
Slander, when Words are actionable in themſelves, 
there Damages ſhall be recovered according a 
they were firſt ſpoken, if the Action be brought 
within two Years, as required by the Statute df 
Limitations ; and otherwiſe the Party will be 
barred thereby: But where the Words are action. 
able in reſpect of the ſpecial Damage which bay 
ens after the Speaking; in ſuch Caſe, if t 
Bm e is ſeven Years afterwards, it is no Ba, 
I . 70, 268. Ha. 95. 
An Action barrable by the Statute. 2 1 Fac. 1, 
a freſh Promiſe will revive it; fo it is of an Ac 
knowledgment of a Debt, becauſe that is Ex 
dence of a Promiſe : And taking out a Writ, and 
entring and filing it, is an Avoidance of the Sts 
tute, for tis a Demand, and a good Bringing o 
an Action within the Time mentioned by the 
Statute of Limitations. 3 Salk, 228, 229, 1 Lil. ig 
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rſonal Actions die with the Perſon; as of 
N Sc. A Man attainted of Treaſon or Fe- 
lony, oonvict of Recuſancy, an Outlaw, excom- 
municate Perſon, Sr. cannot bring an Action, 
tilt Pardon, Reverſal, Abſolution, Sc. A Feme 
Covert muſt ſue with her Huſband, and Infants 
by Guardian, Cc. Lit. 196. 1 Inft. 128. 


How Controverſies are determined, without 4 
Action at Law, by Award, G. | 


: A VAR D is the Judgment and Arbitration. of 
: one or more Perſons, at the Requeſt of two 
Parties at Variance, for ending the Matter in Diſ- 
pate, without publick Authority: And this is 
done by Arbitrators choſen by the Parties, on a 
Bond to ſubmit themſelves to their Judgment. 
And Arbitrators are generally where Parties 
think it more ſafe to refer the Matters in Contro- 
verſy to the Determination of Friends, than to 
venture a Trial at Law; they proceed at their 
| own Diſcretiop, without Solemnity of Proceſs, Gr. 
to hear and determine the Controverſy referred to 
them: And they have as great Power as other 
Judges, tho they are not tied to the Formalities 
of Law; and if they obſerve the Submiſſion, their 
Award 1s definitive. Dyer 356. | 


1, 

J WY cf all Demands, &:. or fpecial, of ſome Matters 
Ev, io Diſpute : And the Award muſt; be made of the 
ani Thing ſubmitted, according to the Submiſſion; it 
. uſt be equal between the Parties, and not on 
gene Side only; and the Performance of it is to 
"he BY be lawful and poſſible ; alſo, the Award muſt be 
1.19 {Wh <*rtain and final: If an Award is of Things not 


lubmitted, or to pay Money to a Stranger, &c. 
1 it 


The Submiſſion to Arbitrators may be general, | 
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it will be void. 1 Inf. 206. 1 Roll. Abr. 3, 
3 Saund, 122. : 2 "200 J 
Where Arbitrators award a Thing againſt Lay, 
it is void; ſo if more is awarded than ſhould he; 
But on a general Submiſſion, the Award may be 
of Part, without the Reſidue, and be good. An 
Award may be void for ſome Part, and good in 
another Part, if it makes an End of all the Dif 
ferences ſubmitted ; and if the Award is good in 
Part, and void in Part thereof, the good ſhall be 
erformed. And the Chancery will not give Re 
ler againſt the Award of Arbitrators, unleſs for 
Corruption, exceeding Authority, &c. © Cro. El 
161. 1 Danv. Abr. 536. 1 Rol. Abr. 244. 
If all Debts and Demands are ſubmitted to Ar- 
bitration, the Arbitrators may award a Releaſe d 
Bonds, Specialties, Sc. by which the Debts: and 
Demands are due: And where the Award is ac 
cording to the Submiſſion by Bond, though it be 
void in Law, if it is not performed, the Obligy 
tion will be forfeited. Things relating to Free. 
holds, Leaſes, Debts due on certain Contract, Mat. 
ters concerning Matrimony; and criminal Offences 
are not arbitrable by Award. 1 Danv. Abr. 51, 
515. 1 Cro. 223. Ft A 
Sometimes Matters are referred by the Judges 
at the Aſſiſes to the three Foremen of the Jury, 
in Nature of Arbitrators; and after their Awatd 
is made, the Plaintiff may have an Attachment 
c. to oblige Performance: And Attachment lie 
for not performing an Award made a Rule d 
Court; after perſonal Demand of Performanc 
I Salk, 83, 84. Submiſſions to Awards, 0 Agree 
ment of the Parties, may be made a Rule of any 
of his Majeſty's Courts of Record; and on a Rule 
of Court thereupon, the Parties ſhall be finally 
concluded by ſuch Arbitrament : And in Cie l 
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obedience thereto, the Party reſuſing to per- 
rm the ſame ſhall be ſubject to the Penalties 
H contemning a Rule of Court, Cc. except it ap- 
dears on Oath, that ſuch Award was unduly pro- 
ured, when it ſhall be ſet aſide: But this ex- 
ends only to perſonal Matters, for which there; 


x $ no other Remedy but by perſonal Action or 
| dy Suit in Equity. Stat. 9 & 10}. 3. C. 13. 
in When: there is but one Arbitrator, which hap- 
de ens where the Matter is referred to two, and if 
0 hey cannot agree in the Award, it is left to a 
fo hird Perſon, this is called an Umpirage ; and the 
n mpire has the ſame Power as the Arbitrators, if 


hey do not agree in'their Award, Tho! the Ar- 
Witcators are to refuſe, and declare they will make 

Wo Award, before the Umpire ſhall proceed. 8 
Wt. 98. 2 Hand. 130. 1 
The Umpire's Award ſhall be good, where the 
WArbitrators make-a void Award, which is no A- 
ard, 1 Lill. Abr. 170. x 


gr 
recs | , 
lat The Form of an Award f Differences. 
go 15 | | 
4 O-all People, to whom this preſent Writi 
"i T indented of Award ſhall Kain — 
dees Whereas there are ſeveral Acconnts depending, 
ſury, and divers Controverſies and Diſputes have 
Wald lately ariſen between A. B. of, &c. and C. D. 
nent, WF of, Se. all which Controverſies and Diſputes 
t lies ae chiefly touching and concerning, c. And 
le d wberrat, for the putting an End to the ſaid Dif- 
ance, ferences and Diſputes, they the ſaid A. B. and 
gree . C D. by their ſeveral Bonds or Obligations 
fam bearing Date, &. are become bound each 10 


ather of them in the penal Sum of one hundred 
Pounds, to ſtand to and abide the Award and 
aſe final Determination of us E. F. G. H. Sc. ſo 55 

Di- 1 the 
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the ſaid Award be made in Writing, and ready | 
to be delivered to the Parties in Difterence « Wl 
or before, &c. next, as by the ſaid Obligation Wi 


and Conditions thereof may appear. Nom Hu : 
ve, that we the ſaid Arbitrators, whoſe Name 8 
© are hereunto ſubſcribed, and Seals affixed, u ; 
king upon us the Burden of the ſaid Awad 8 


* and having fully examined and duly conſidere 
the Proofs and Allegations of both the ſaid Par 
ties, do for the ſettling Amity and Friendſhy 
*-between"them, make and publiſh this our 4 
* ward, by and between the Rid Parties in Man 
* ner following, that is to ſay: Hrſt, we do 4 
* ward and Order, that all Actions, Suits,” Qua: 
rels and Controverſies whatſoever, had, movel, 
* ariſen or depending between the ſaid Parties i 
© Law or Equity, for any Manner of. Cauſe whit 
© ſoever ang fe ſaid, c. to the Day of th 
Pate hereof, . ſhall ceaſe and be no further pr 
ſecuted; and that each of the ſaid Parties hal 
pay and bear his own Coſts and Charges, iu ou 
any wiſe relating to, or concerning the ſane ou 
Premiſſes. And we do alſo award and order tht Nec 
the ſaid A. B. ſhall pay, or cauſe to be paid t 
the ſaid C. D. the Sum of, &. within the Spa 
of three Months, and at his own Charges dor L 
Gc. And further we do award and order eo 
* the ſaid C. D. ſhall pay or cauſe to be paid v Wm» 
„the ſaid A. B. the Sum, &c. on or before, e 
or give ſufficient Security for the ſame to ti ou 
© ſaid A. B. And we do award and order that, 6« Wir; 
© And laſth, we award and order that the {ad 
A. B. and C. D. on Receipt of the ſeveral Sum 
Se. above - mentioned, hall in due Form d 
Law execute each to the other general Releaſa ar. 
« ſifficient for the Releaſing, by each to the oth! 
Sof them, his Executors and Adminiſtrators, d 


La 


K M K A „ _* 


al 


Ot Courts, Tuttes, '&c. © 115 
all Actions, Suits, Arreſts, Quarrels, Controver- 
ſies and Demands whatſoe ver touching or con- 
cerning the Premiſſes aforeſaid, or any Matter 
or Thing thereunto relating, from the Beginning 
of the World until the Day of, c. laſt. In Mi- 
neſs whereof we have hereunto ſet our Hands and 
Seals the Day, Sr. in the Year, Se. CE 


f 


4 
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Or Courts, Attoznies' and Solicitozs 
therein, Juries, Witneſſes, Trials, 
Executions, &c. = Fn, 

g Court is the Place where Juſtice is Judi- 

A cially adminiſtered: And-there are many 


al Courts, ſome of Record, and ſome not; 
1 Wourts Superior, as thoſe at Weſtminfter, and 
oe WW ourts Inferior, in the Country, Fc. A Court of 
nat Meccord is that which hath Power to hold Plea, 
to WWccording” to the Courſe of the Common I aw, of 
act cal, Perſonal and Mix'd Actions, where the Debt 
0, r Damage is 405. or above; and a Court not of 
u eoord is when it cannot hold Plea of Debt, Gr. 
1 10 woonting to 40. but of Pleas under that Sum; 
6 cere the Proceedings are not according to the 
le ourſe of the Common Law, nor inrolled. Comp. 
S. 1 Inst. 260, e eee A Un 

fol BF in Courts where Writs lie not, the Shit is be- 


5 


n by Plaint, viz. by entring the Action, and 


ne of Complaint, Sr. and in inferior Courts, 
ale, ering particular Juriſdictions, it muſt be ſet forth 
aher large ; for there nothing ſhall be intended to 
„ OW: within the Juriſdiction, © but what is expreſly 
4 I 2 alledged 


alledged to be ſo: But at the Courts at Ven, 
ſter, the Plaintiff doth not ſhew at large in hy 
Declaration, that the Cauſe of Action ariſes with 
in their Juriſdiction, which is general; and Pleas 
ing to Iſſue, &. allows the Juriſdiction of Court 
1 Sid. 331. 2 Inft. 229, 1. 1 Lill. Ar. 371. 
Ihe Courts of Law and Equity I ſhall her 
treat of, are the following, 
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1. The High Court of Chancery. 

2. The King's Bench. 

3. The Court of Common Pleas. 
4. The Exchequer. - 

5. The Court of Aſſiſes, &c. 


1. The Court of Chancery is the higheſt Cout - 
of Judicature in this Kingdom next- to the Parl 
ment, and of very ancient Inſtitution, Its Jwi 
diction. is of two Kinds; ordinary, or legal; au 
extraordinary, or abſclute : The ordinary Courts 
that wherein the Lord Chancellor, in his Proceed 
ings and Judgments, obſerves the Order and Me 
thod of the Common Law; and in ſuch Caſs 
the Proceedings are filed or inrolled in the Py: 
Bag Office. | | | 
This Court holds Plea of Recognizances 46 
knowledged in Chancery; Writs af Hire Fund 
for Repeal of Letters Patent, Writs of Partitial 
Sc. and alſo of all perſonal Actions, by or agaiul 
any Officer of the Court; and by Acts of Parlu 
ment, of ſeveral Offences and Cauſes : All org 
nal Writs, Commiſſions of Bankrupts, Charite WW... 
Uſes, of Ideots and Lunacy, &c. iſſue out of tr; 
Court, for which it is always open; one tron 
hence may have an Habeas Corpus, Prohibition oo 
. in the Vacation, which are to be had out d 
the other Courts only in Term-time z and heel 
Subpaw 


WW .5/cua may be iſſued to force Witneſſes to ap- 
pear in other Courts, when they have no Power 
to call them. But in proſecuting Cauſes, if the 
parties deſcend to Iſſue, this Court cannot try it 
by Jury; but the Record is to be ſent into the 
King's Bench, and try'd there, and afterwards re- 
manded into the Chancery: Though if there be a 
WDemurrer in Law, it ſhall be argued and adjudged 
Where. Upon a Judgment given in this Court, a 
W Writ of Error lies returnable in B. K. 4 Loft. 78, 
so, &:. 1 Danv. Abr. 776. 

W The extraordinary or unlimited Court exerciſes 
W [uriſdiction in Cafes of Equity, by way of Eng- 
% Bill and Anſwer in abating the Rigour of 
the Common Law, and where the Courts of Law 
Ware defective to give Remedy: It gives Relief 
for and againſt Infants, notwithſtanding their 
unority; and for or againſt married Women, 
Wcalled Feme Coverts, notwithſtanding their Co- 
Wrverture ; all Frauds and Deceits are here relieva- 
le; as alſo all Accidents to Mortgagors, Obli- 
poſs, Cc. againſt Penalties and Forfeitures, where 
he Intention was to pay the Debt ; all Breaches 
f Truſt, unreaſonable Engagements, Gc. This 
ourt may force unreaſonable Creditors to com- 
pound Debts; make Executors, Oc. give Secu- 
ty, and pay Intereſt for Money long in their 
ands; and here Executors may ſue one another, 
Ir one Executor alone be ſued without the reſt : 
rder may be made for Performance of a Will; 
Decree made who ſhall have the Tuition of a 
Thild; and this Court may relieve Copyholders 
zainſt the ill Uſage of their Lords; confirm 
Title to Lands, where the Deeds are loſt; make 
onveyances defective thro' Fraud or Miſtake, 
vod and perfect; oblige Men to come to Account 
th each other; avoid the Bar of Actions, 10 
I 3 | the 
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the Statute of Limitations, Sc. 4 Inſt, 84. 1 Kad 
Abr. 373. 1 Danv. 749, 750, 152, K. 


: 


But in all Caſes, where the Plaintiff can hav 


his Remedy at Law, he ought not to be relieve 
in Chancery; and long Leaſes, as for 1000 Yea; 
naked Promiſes, verbal Agreements not execute; 
Eſtates derived under concealed Titles, c. hay 
been refuſed Relief in this Court: And, Mortgage 
are not relievable in Equity after twenty Year 
where no Demand has been made, or Inteteſ 
aid, &c. . Alſo this Court will not retain, a Sui 
toe any Thing under 100. Value, except it bei 
Caſes of Charity; nor for Lands, c. under 4; 
per Annum; and it refuſes to reheve Perſons u 
Suits where the Subſtance of them tends to the 
Overthrow of any fundamental Point-of the Cane 
mon Law, or an Act of Parliament, 1 Danva br 

763, 754, 2 Vent. 340, - 2641T fam 
And altho' the Power of the Court of Chan 
cery, in its equitable Proceedings, is ſo great u 
he foregoing. Particulars, 75 it is no Court. d 
n ; and therefore tis ſaid can bind the bes 
ſon only, and not the Eſtate of the-Defendant; 
and if the Party will not obey. the Decree of thy 
Court, he , muſt be committed till he does; lu 
this Caſe, if there be an Order that one ſhal 
ſtand committed to the Fleet, for Breach of à le 
cree, in Purſuance of the Order there muſt be 
Writ awarded for taking and impriſoning hin 

4 Inft. $4. ;. 1; Dar. 749,996 . # 
It is ordained by the Stat. 36.Ed. 3. That wht 
ſoever ſhall find himſelf grieved with any vt 
tute, he ſhall have his Remedy in the Chancer, 
No Subpena. or Proceſs is to iſſue out of thy 
Court till a Bill is filed; except in Injunctions u 
Ray Waſte, and Suits at Law, Sc. and on 1 
_ Plaintiff's diſmiſſing his Bill, or the Do 
2 
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pr Want of Proſecution, the Plaintiff to pay full 
Coſts. 4 & 5 Ann. c. 16. A Defendant not ap- 
pearing on Subpzena iſſued, and abſconding to a- 
void being ſerved therewith, the Court may make 
an Order for his Appearance at a certain Day 
which ſhall be publiſhed in the Gz ettec; and 1 
W hc do not then appear, the Plaintiff's Bill ſhall 
be taken pro confeſſo, and the Defendant's Eftate 
ſequeſtred to ſatisfy the Plaintiff, Sc. 5 Geo. 2. 
cap. 25. 8 8 
| A The Court of King's Bench at Weſtminſter, is 
a Court that hath ſupreme Authority, the King 
WT himſelf being ſuppoſed to be there, and was ſome- 

times wont to fit in his own Perſon. This Court 
and the Chancery are to follow the King; and 
the King's Bench was originally the only Court 
Win Miſtminſter-Hall; out of which the Courts of 
Common Pleas and Exchequer, ſeem to have heen 
derived. 4 Inf. 73. 2 Hawk, P. C. 6. 
It is divided into a Crown-Side, and a Plea-Side 
| 
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the one determining criminal, and the other civi 
Cauſes: The Crown-Side takes Notice of all 
reaſons, Felonies, Breaches of the Peace, and of 
al Cauſes proſecuted by way of Indictment, or 
nformation; and into this Office, Indictments 
rom all inferior Courts, Orders of Seſſions, &c, 
may be removed by Card Alſo here In- 
uiſitions of Murder are certified: And hence 
ſue Attachments, Fe. On the Plea-Side, it 
hath Cognizance of all Pleas by Bill for Debt; 
ccount, Covenant, in Action upon the Caſe, 

and other perſonal Actions, Ejectment, &c. againſt 
any Perſon in Cuſtody of the Marſhal, as every 
ne ſued here is ſuppoſed to be; and in all per- 
onal Actions, for or againſt any Officer, Mini- 
er, or Clerk of the Court, who in Reſpe& to 
W ö their 
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their Attendance: have Privilege of Court. Gray 
Jariſd. 67, 68. 4 Rep. 57. 9 Rep. 118. | 
In ancient Times this Court was ordinarily e. 
erciſed only in Criminal Matters, and Pleas of th 
Crown: And it awards Execution againſt Perfay 
attainted or condemned by Parliament, or ay 
other Court, when the Record 1s removed, au 
their Perſons brought thither by Habeas Corpus 
and there Pardons of Oftenders are allow'd, 
removing the Records and Priſoners, Sc. Thy 
Court may bail any Perſon whatſoever ; grant 
Habeas Corpus's to. relieve Perſons wrongfully. in 
priſoned z reſtores Freemen unjuſtly disfranchiſe 
and grants Prohibitions to keep other Cour: 
within their proper Juriſdictions, &c. 4 Inf. r 
2 Danv. Abr. 279. : ; 
The Court of B. K. regulates all the Courts d 
Law in the Kingdom, ſo. that they do not excel 
their Juriſdictions, nor alter their Forms, &. aul 
may grant an Attachment againſt any inferia 
Court, uſurping a Juriſdiction not belonging to it 
but generally a Writ of Prohibition is firſt 1ſſue 
to ſuch Court. The Judges of this Court are th 
. Sovereign. Juſtices and Coroners of the Lanl: 
And their e is general over all EAR 
which, when the King hath appointed them, 
they have from the Law. 4 Iuſt. 74. 
3. The Court of Common Pleas is one of tit 
King's Courts held in Weſtminſter-Hall, or othe 
certain Place: It is not to follow the King a 
his Court, but to be held at ſome Place certail; 
nor ſhall be removed without Warning by A 
zournment. Kat. 9 H. 3. C 2 Ed. 3. c. 11. 
All Actions belonging to this Court come het 
either by Original, as on Arreſts and Outlawris 
or by Privilege or Attachment, for or againſt pt 
vileged Perſons , or out of inferior _— not f 
2 ecold 
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Record: And all Civil Cauſes, Real, Perſonal, or 
Mixed, are here brought and determined; though 
regularly this Court cannot hold Plea in any Ac- 
tion Real or Perſonal, Sc. but by Writ out of 
Chancery, returnable here; unleſs it be by Bill for 
or againſt an Officer, or other privileged Perſon 
of the Court. 4 Int. 99, 100. 

The Common Pleas is ſaid to have been the 
only Court for Real Cauſes concerning Lands; 


, Arch = 


* 
— - 


1 

1 and in Perſonal and Mixed Actions, it hath a con- 
current Juriſdiction with the King's Bench: But 
. it hath no Cognizance of Pleas of the Crown; 
and Common Pleas are all Pleas that are not 


W ſuch, W like that of the other 
Courts at Weſtminſter, is General, and extends 
throughout Englaud And hither Suits are re- 


> & 


0 moved out of other Courts, by divers Writs ; as 
xel by Tone, Recordare, Writ of falle Judgment, Sc. 
anl 4 Inſt. 118. Forteſcue 50, 51. 

it And this Court, beſides having Juriſdiction for 


W Puniſhment of it's Officers and Miniſters, ma 
grant Prohibitions to keep Temporal and Eccleſi- 
aſtical Courts within due Bounds, bid. 

4. The Court of Exchequer is a very ancient 
Court of Record, ſet up to order and determine 
the Rights and Revenues, Debts and Duties due 
to the Crown, &c. And in the Exchequer there 


Fee divers Courts, conſiſting of many Branches; 
othe but according to the uſual Diviſion, it is divided 
into two Parts only for Diſpatch of Buſineſs, 4 
ai; /. 11 2, 115. | | 

A This is the laſt of the four Courts at Weſtmin- 


er; and the Lord Chief Baron and Barons are 


e hen the 3 Auditors of Englund, and hear and 
wric; determine all Cauſes in Law or Equity: For the 
t , udicial Part of the Exchequer is a Court both 
not det Law and Equity; the Court of Law being in 


the 
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the Office of Pleas, after the Courſe of the Com 
mon Law, coram Baronibus; and the Court a 
Equity held in the Exchequer Chamber, befoꝶ w 
the Lord Freaſurer, Chancellor or Under Tr C 
ſurer, and Barons: But generally before the Na 
rons only, the Lord Chief Baron being the chid 
Judge. 4 Inſt. 118. ier en e 0007 19 
-» Here the Proceedings are according to the P 


tice of the Chancery, by Bill and Anſwer; bu. 
the Plaintiff muſt ſet forth in his Bill, that he » a 
Debtor or Accountant to the King, tho whether it cu 
be ſo or not, is not material: In this Court the Cler I Cc 


gy uſually exhibit their Bills for Recovery d 
Tithes; | and here the Attorney General bring Wor 
Bills againſt Perſons for any Matters concernit fer 
the King; alſo any Perſon grieved with any Pr 
ſecution on Behalf of the King, c. may brug 
his Bill againſt the Attorney General, and be C 
lieved therein. Ibid. | bk 1 | 
In the Court of Law, all the Officers, di 
Clerks, the King's Tenants and Farmers, ate 
Debtors,” and Accountants of the Exchequer, at 
privileged to ſue and implead one another, or m Moes 
Stranger, in like Manner as in the King's Bend 
and Common Pleas; and the Writs of Saber, 
and Quo minus go into Wales, where no Procels 
of the Courts of B. R. or C. B. ought to run, er 
cept the Capias Lilagatum. 
There is a Court of Excbeguer- Chamber, being 
the Aſſembly of all the judges of England, c. 
difficult Matters in Law; into which Cauſes at Wi 
adjourned when there are two Judges againſt tus 
that they cannot be determined in other Courts, n! 


9 | 

* 5. The Court of Aſſiſes is the Court, Place * WF 
Time, when and where the Writs and Proceſs i" tt 
of Aſliſe are handled or taken, before an oy" ul 
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bly of Knights, and other Gentlemen, with the 
Juſtice appointed, Sc. And Aſſiſe is General, as 
when the Juſtices go their ſeveral Circuits with 
Conmiſſion to take all Aſſiſes; or Special, where 
ga ſpecial Commiſſion is granted to certain Perſons, 
_ formerly oftentimes done) for taking an Alliſe 
upon one or two Diſſciſins only: And: concern 
Wing the General Aſſiſe, all the Counties of Eng- 
and are divided into fix Circuits, and two Judges 
aſign'd by the King's Commithon to every Cir- 
cuit, who hold their Aſſiſes twice a Lear iu every 
County, (except Middleſex, where the King's 
Courts of Record do fit, and where his: Courts 
for his Counties Palatine are held,) and have five 
ſeveral Commiſſions { Na : 
1. A Commiſſion of Oyer and Terminer, direct. 
ed to them and many other Gentlemen of the 
County, by which they are impowered te try 
Treaſons, Felonies, &c. 2. Of GCaol- Delivery, 
directed to the Judges and Clerk of Aſſiſe aſſoci- 
ate, which gives them Power to try every Priſo- 
ner in the Gaol committed for any Offence what 
ſoever; but none but Priſoners: in the Gaol. z. 
Ot Aſiſe, directed to themſelves only and the 
Clerk of Aſſiſe, to take Afliſes, do Right 
upon Writs of Aſſiſe brought before them by ſuch 
8 are wrongfully thruſt out of their Lands and 
Toſſeſſions, Sc. 4. Of Niſi prius, directed to the 
udges and Clerk of Aſſiſe, by which Civil Cauſes 
prown to Iſſue in the Courts above are try'd in 
de Vacation by a Jury of twelve Men of the 
vunty ' where the Cauſe of Action ariſes; and 
n Return of the Verdict of the Jury: to the 
durt above, the Judges there give judgment. 
5. A Commiſſion 4 the: Frace, in every County 
it the Circuits; and all Juſtices of Peace of the 
unty are bound to be preſent at the Aſſiſes; and 
Sheriffs, 
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Sheriffs, Sc. ſhall alſo give their Attendance q 
the Judges, or they ſhall be fined. 4 ff. 151, 
Bacon lem. 15, 16, &. | 
Juſtices of Athſe, Sc. are to hold their & H 
ſions in the chief Towns of each County; au 
their Records ſhall be ſent into the Exchequer: 
And if Cauſes are too difficult for them, they 
ſhall be referred to the Juſtices of the Bench 
there to be ended. Hat. 9 H. 3. c. 12. 6 K. 2.0 
9 Ed, 3. 
The Interior Courts in the Country may be re 
duced to the Heads of, 


1. The County-Court. 3 
2. The Court-Leet. | | 
3. The Court-Baron. . 


1. The County-Court is a Court kept by tly 
Sheriff of every County, and divided into tw 
| Sorts; one retaining the general Name, as Hen 
County-Court held every Month, before the de FP" 
riff or his Deputy: The other called the Tur, 
held twice in every Year, viz. within a Month 
after Euffer and Michaclmas. Cromp. Fur iſd. 241 
By the Common Law, every Sheriff ought t 
make his Turn or Circuit throughout all the 
Hundreds in his County, in order to hold a Cout 
in every Hundred for the Redreſſing of comma 
Grievances, and Preſervation of the Peace, & 
and the Turn is the King's Leet thro' all the Coun 00 
ty; it being a Court of Record, of which tit 8 
Sheriff is Judge: Alſo before the Courts at e 
miſter were erected, the County-Courts were ti 
chief Courts of the Kingdom. Glanvil, lib. 1. 4 
2, 3. Fleta, lib. 2. c. 62. 
But the Power of the County-Court was mud 
reduced by the Statute of Magna Charta, c. 1). 7 
| I, 


/ 
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Ed. 4. c. 1. It hath now the Determination of 
certain Treſpaſſes and Debts under 405. and this 
Court holdeth not Plea of any Debt or Damage 
Ws, the Value of 405. or more; nor of Treſpaſs 
% & armis, Cc. But of Debt and other Actions 
Jberſonal above that Sum, the Sheriff may hold 
lea by Force of a Writ of 7ufticies, which is in 
Nature of a Commiſhon to him to do it. Bra. 
27 & 28. 4 lyſt. 266. ; . 
= No Sheriff is to enter in the County-Court 
any Plaint in the Abſence of the Plaintiff; nor 
Above one Plaint for one Cauſe, on Pain of 40o s. 
and the Defendant in this Court ſhall have laws 
fal Summons, Gr. And out of the County-Court 
auſes are removed by Recordare, Fone, Sc. into 
B. R. and C. B. 
2. The Court-Leet is a Court of Record inci- 
ent to a Hundred, ordained for puniſhing Of- 
Wences againſt the Crown; it is derived out of the 
Sheriff's Turn, and inquires of all Offences under 
Treaſon; but thoſe, which are to be puniſhed 
vith Loſs of Life or Member, are only inquirable 
ind preſentable there; and muſt be certified over 
o the Juſtices of Aſſiſe. 4 Inf. 261. Stat. 1 Ed. 3. 
And this Court is called the View of Frankpledge, 
or that the King is to be there certified by the 
1ew of the Steward, how many People are 
thin every Leet, and have an Acconnt of their 
90d Manners and Government; and all Perſons 
bove twelve Years of Age, which have remained 
ere for a Year and a Day, may be {worn to be 
ithful to the King, and the 2 4 5 are to be kept 
Peace, Sc. Alto every one, from the Age of 
elve to ſixty Years, that dwells within the Leet, 
| obliged to do Suit in this Court; except Peers, 
lergymen, &c. 4 Inſt. 261, 263. 


In 
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In the Court-Leet or View of Frank- pledge 
formerly all Perſons were bound with Sureties 0. 
Pledges; for their Truth to the King: The Stay. 
ard is here the Judge, as the Sheriff 1s in the 
Turn; and this Court is to be kept twice a Year, 
one Iime in a Month after Eaſter, and the other 
within a Month after Michaelmas, at a certain 
Place within the Precinct: And the Steward hath 
„Power to elect Officers, as Conſtables, Tithing 
men, Ce. as well as puniſh Offenders. The uſuil 
Method of Puniſhment in the Leet is by Fine and 
Amercement, and a Preſentment here ſubje&s the 
Party to them; the former is aſſeſſed by the Ste. 
ard, and the latter by the Jury; for both of which 
the Lord may have an Action of Debt, or take 
a: Diſtreſs. Mitch. 70. 1 Inft. 115. 6 Rep. 12 
2 Inſt. 199. a? 3:24 t on 
This Court inquires of and puniſhes Miſdemes 
nors, Incroachments, Nuſances, &. Purpreſtura 
in Lands, or Woods; of Houſes ſet up, or ben 
down, and other Annoyances ; Bounds taken away 
Ways, or Waters turn d, or ſtopped ; of Thieves 
and Hues and Cries not purſued ;+ of 'Bloodſhed, 
Eſcapes, Perſons outlawed, Money Coiners, Tres 
ſure found; Aſſiſe of Bread and Ale; Perſons keep 
ing Ale-houſes without Licence; falſe | Weight 
and Meaſures, unlawful Games, Offences relating 
to the Game; of Tanners ſelling inſufficient Les 
ther; Foreſtallers and Ingroſſers of Markets, G, 
of Victuallers and Labourers, unlawful: Fiſhing 
idle Perſons, Cc. All which particular Article 
are to be inquired into by | Statute. 18 Eu. 
14 & 13 H. 8. 243 Ed. 6. 31 EA Kl. 
And the Lord of the Leet ought to have a Pl 
lory and Tumbrel, Fc. to /puniſh Offenders; # 
for Want thereof he may be fined, or the Liber} 
ſeiſed: And all Towns within the Leet on 
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have Stocks in Repair; and the Town that hath 
none, ſhall forfeit 57. 2 Danv. Abr. 28 9. 01 
3. The Court- Baron is that Court which every 
Lord of a Manor, (who in antient Times were 
Walled Barons,) hath within his own Precin& : 
and a Court-Baron is an inſeparable Incident to 
Manor; it muſt be held by Preſcription, for it 
Wcannot be created at this Day, and is to be kept 


f 

| on ſome Part of the Manor. 1 Inſt: 58. 4 If. 
| ss. | AY | 5 
6 his Court is of two Natures, 1. By the Com- 
non Law, which is the Barons or Frecholders 
j- ourt, of which the Freeholders being Suitors are 
h he Judges. 2. By Cuſtom, which is called the 
» uſtomary Court, and concerns the Cuſtomary 


Lenants and Copyholders, whereof the Lord or 
is Steward is Judge: The Court-Baron may be” 

pf this double Nature, or one may be without 
de other. The Freeholders Court hath Juriſdic- 


en ion for trying Actions of Debt, Treſpaſs, Cc. 
ah r 6. and a be held every three Weeks; 
vs; eng ſamething like the County-Court: But on 
ed) ecovery in Debt, they have not Power to make 
re recution, only to diftrain the Defendant's Goods, 
ep nd retain them till Satisfaction is made. The 
ber Court-Baron is for taking and paſſing of 
ting t⸗tes, Surrenders, Admittances, &c. and is _ 
La”! once or twice in a Year, (uſually with the 
U eurt-Leet) unleſs it be on Purpoſe to grant an 
ning ste; and then it may be holden as often as re- 


red. 4 Kep. 26. 6 Rep. 12. 2 Inſt. 119. 
In this Court the Homage Jury are to inquire 
at the Lords do not loſe their Services, Duties, 
Cuſtoms; but that the Tenants make their 
ts of Court; pay their Rents, Heriots, . 
keep Lands and Tenements in Repair, Se. 
d every publick Treſpaſs may be i 
. ere 
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here by Amercement, on preſenting the ſame 
. 155 

No Steward of a Leet, or Court-Baron, ſhall 


receive Profits to his own Uſe, that belong 9 


the Lord, on Pain of 40 l. and Diſability. 1 Fac. 1. 
9 | | 
"Next I ſhall mention Artornies and Solicitnr 


in the Courts of Law, who are allowed, admittel 


and regulated, 


1. By the Orders of Court and the com. 
mon Law. | 5 
2. By antient and late Statutes. 


1. Attornies at Law are thoſe Perſons as take 
upon them the Buſineſs of other Men, by whon 
they are retained: And in reſpect of the ſevenl 
Courts, there are Attornies at large; and Attor- 
nies ſpecial, belonging to this or that Court only. 
1 Koll. Abr. 17. 2 | 

By Order of all the Judges, Attornies are to 
be admitted into ſome of the Inns of Court of 
Chancery, and take Chambers there or near, 
(except Houſe · keepers in London and Weſtminſitr, 
Sc.) and none ſhall be ſworn an Attorney untl 
he is thus admitted: No Attorney ſhall put hum 
ſelf out of the Society that he is of, till he is #6 
mitted of fome other Society, and deliver a Ce- 
tificate thereof; all Attornies are to be in Com. 
mons the Times ordered by the Society to whiel 
they belong, and offending therein ſhall be yu 
ont of the Roll of Attornies. Attachments butt 
been granted againſt thoſe that have diſobeyl 
this Order, in not being admitted of ſome Ini 
of Court, c. and Attornies may be committed 
for any ill Practices. Ord. Mich. 3 Ann. I Iil 
Abr. 129, 130. 10 
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Action lies for a Client againſt his Attorney, if 
e appear for him without Warrant; and if he 
leads a Plea, for which he hath not his Warrant: 
it in Caſe the Attorney appears without War- 
at, and Judgment is had againſt his Client, the 
agment ſhall ſtand, if the Attorney be reſpog- 
ile; otherwiſe if the Attorney be not reſpon- 
le. Action lieth againſt an Attorney for ſuffer- 
e Judgment againſt his Client by Nil dicit, when 
e had given him a Warrant to plead the General 
ſue; tho this is underſtood where it is done by 
ovin, Action lies not for what any Attorney 
Joes generally, altho' he knows the Plaintiff has 
o Cauſe of Action; he only acting as a Servant 


n Way of his Profeſſion. 1 Danv. 185. 4 Il. 
; 17. 115 209. 1 alk. 88. | 
al He, that is Attorney at one Time, is Attorney 
ct ll Times pending the Plea; And the Plaintiff 
„ Defendant may not change his Attorney, while 


he Suit is depending, without Leave of the Court, 
hich would reflect on the Credit of Attornies ; 
or until the Attorney's Fees are paid; and At- 
ornies and Sohcitors may detain Writings which 


fer me to their Hands by Way of Buſineſs, till 
i} "cir juſt Fees are ſatisfied: If there be no Fees 
ir, the Court will compel the Delivery of them 


n Motion, without forcing the Party to an Ac- 
un. A Cauſe ſhall proceed notwithſtanding the 
Kath of an Attorney therein, and not be delayed 
n Fog Account. Mich. 14 Car. 1. Lill. Mr. 148. 
Reb. 273. 

Attormes have the Privilege to ſue and be ſued 
nly in the Court at Weſtminſter, where they 
matte: They are not obliged to put in ſpecial 
ul, when Defendants ; but when they are Plain- 
ls, they may inſiſt 22 Bail in all Caſes: hog 

| 5 
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they ſhall not be choſen into Offices againſt the 
Wills, Cc. Vent. 299. Wood's Inſt. 450. 
2. By the Statutes, the Juſtices ſhall examin 

Attornies, and by their Diſcretion they ſhall þ 
put into the Roll; and they ſhall ſwear to en 
cute their Offices truly, Sc. The Number g 
Attornies may be reſtrained, by an ancient $ 
tute; and where they are un{kilful or inſufffcien 
they ſhall be removed by the Juſtices, and tha 
Clients have Notice thereof : When any die, q 
_ ceaſe to practiſe, the Juſtices ſhall appoint othey 
and if an Attorney be found notoriouſly in th 
Fault, he ſhall forſwear the Court. Hat. 4 Hs 
. 

None ſhall be admitted Attornies of any Com 
of Record, but thoſe that have been brought y 
in the ſaid Courts, or are well practiſed at 
{killed in the Law, and of an honeſt Diſpoſitug; 
and no Attorney ſhall ſuffer any other to follow 
Suit in his Name, on Pain that each of them hl 
forfeit 207. And Attornies, Solicitors, &c. 1 
to take the Oaths to the Government, und 
Penalties and Diſabilities to praiſe. An Att 
ney ſhall not be allowed any Fees laid out f 
Counſel, or otherwiſe, unleſs he have Ticks 
thereof ſigned by them who receive ſuch Fee 
and Attornies ſhall give in true Bills to tut 
Clients of all the Charges of Suits, under the 
Hands, before the Clients ſhall be charged wil 
the Payment thereof: If they delay their Clien 
Suits for Gain; or demand by their Bills more tl 
their due Fees and Diſburſments, the Clients lu 
recover Coſts and treble Damages againſt then 
and they ſhall be for ever after diſabled to be] 
tormes, Sc. 3 7ar.1, c.7. 13 V. 3. 6. 
Attornies are to enter and file Warrants of # 
torney, in every Suit, on Pain of 1o7, and Inj 
ne | ' 6465 45 £m 


$0 
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ſonment: And the Plaintiff's Attorney is to file 
his Warrant the Term he declares, and the Defen- 
dant his the Term he appears. If any who hath 
been convicted of Forgery, Perjury, or common 
Barretry, ſhall practiſe as an Attorney or Solicitor 
in any Suit or Action brought in any Court; on 
Complaint, the Judge, where ſuch. Action ſhall 
be depending, hath Power to tranſport the Offend- 
er for ſeven Years, by ſuch Ways, and under ſuch 
Penalties as Felons. Stat. 32 H. 8. 4 & 5 Ann. 
12 Geo. J. c 29. 
All Attornies and Solicitors ſhall be ſworn, ad- 
mitted and inrolled by the Judges, before allowed 
to ſue out Writs in the Courts at Weſtminſter, Sc. 
and every Writ: ſerved on a Defendant, ſhall be 
indorſed with the Name of the Attorney by whom 
ſued forth; and ſworn Attornies permitting others 
to ſue forth Writs in their Names, to be diſabled; 
For the future, no Perſons ſhall practiſe but ſuch 
as have ſerved a Clerkſhip of five Years to an At- 
torney, Ic. duly ſworn and admitted; and ſhall 
be examined, ſworn and admitted in open Court; 
and Attornies ſhall not have more than two Clerks 
at one Time, &c. Perſons ſworn as Attormes, 
may be admitted Solicitors in Courts of Equity : 
And Attornies or Solicitors ſhall not bring any 
Action for Fees till a Month after Delivery of 
heir Bills ſubſcribed with their Hands; alſo the 
Terties chargeable may get them taxed in the mean 
ime, and upon the Taxation the Sum remaining 
due is to be paid in full of the ſaid Bills; or in De- 
alt, the Party ſhall be liable to Attachment, &. 
ut if any Bill is reduced a ſixth Part, the Attorney 
uſt pay the Coſts of Taxation. 2 Geo. 2. c, 23. 
The Judges of any Court of Record, may not 
mit any greater Number of Attornies, than b 
te Uſages of ſuch _ hath been accuſtome 0 
2 An 
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And if any Perſon ſhall ſue out any Writ, or de 
fend an Action in any Courts of Law or Equity 
as an Attorney or Solicitor, for any Gain or Fg 
without being admitted and inrolled, he ſhall fox. 
feit g0 l. and be incapable to maintain an Adin 
for Fee or Reward ; the Penalty to be recoverel 
by Action of Debt, Bill, Plaint, Sc. Kat. Ibid 
In Order to Trials in Courts, after Attornies aul 
other Practiſers therein, I am to conſider of, 


1. Juries, to try Cauſes. 
2. Witneſſes, and other Evidence neceſſary, 


1. Fury ſignifies a certain Number of Men, 
ſworn to inquire of Matter of Fact, and declare 
the Truth upon ſuch Evidence as ſhall be del 
vered them in a Cauſe. And there are two Sort 
of Juries in Criminal Caſes; a Grand Jury, which 
uſually conſiſts of twenty-four Men of greate 
Quality than the other; and a Petty Fury, con 
ſiſting of twelve Men, called the Jury of Life an 
Death: The Grand Jury finds the Bills of Indi& 
ment againſt Criminals; and the Petty Jury con 
vids them by Verdict, in the giving whereof al 
the Twelve muſt agree; and according to the 
Verdict the Judgment paſſeth. Alſo befides the 
common Jury in Civil Cafes; there is a $i 
Fury, in Cauſes of Conſequence tried at the Ba, 
when the Court makes a Rule for the Secondary 
to name forty-eight Freeholders, and each Part) 
is to ſtrike ont Twelve, one at a Time, and the 
Remainder to be the jury for the Trial. A Jus 
of Merchants may be returned to try an Iſſue be 
tween two Merchants, touching Merchants Affain 
And where an Alien is, Plaintiff or Defendant, tit 
Jury ſhall be Half Foreigners and Half Ell, 
er Medictatem Lingue ; but tis not neceſſary jr 
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the Foreigners be all of the ſame Country, 1 Ii. 
154. 3 Iuſt. 30, 221. 1 Lill. Abr. 125. 

By the Common Law, Jurymen are to be re- 
turn d. in all Cafes for Trial of General Iſſues 
from the County where the Fact was done: And 
they are to be Freemen, indifferent, and not out- 
lawell, or infamous; Men attainted of any Crime 
ought not to ſerve on _ nor Aliens generally; 
and Infants, Perſons ſeventy Years old, Clergy- 
men, Apothecaries, &c, are exempted by Law 
from ſerving upon Juries. By Statute, Jarors im- 
panellcd ſhall be the next Neigbhours, moſt ſuf- 
ficient and leaſt ſuſpicious; or the Officer ſhall 
forfeit double Damages: And their Qnalification, 
which was formerly but 40 s. per Annum Eſtate, 
101, per Annum Freehold or Copyhold, within 
the lame County; and Taleſmen 5 1. a Year. S.P.C. 


154. 3 Inſt. 22 1. 2 Inft. 447. Stat. 13 Ed. 1. 4 
67% & M C. 2 


b 1. 24. | 

The Conſtables of Pariſhes at M:chaelmas Quar- 
ter-Seſſions yearly, are to return to the Juſtices 
of Peace there, Liſts of the Names and Places 
of Abode of Perſons qualified to ſerve on Juries, 
between the Age of Twenty-one and Seventy, 
atteſted upon Oath, on Pain of forfeiting 5 J. and 
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the 


the the Juſtices of Peace ſhall order the Clerk of the 
il WY Peace to deliver a Duplicate of thoſe Liſts to 
Bar, the Sheriff, Sc. from which they are to make 
ary WY their Panels of Jurors: But no Sheriff, or Bailiff, 
wt Wal Sc: ſhall return any Perſon to ſerve on a Jury, 
the AY unleſs he hath been ſummoned ſix Days before 
jury he Day of Appearance, Ge. And if a Trial is 
be br any Thing which concerns the Sheriff or Un- 


der-Sheriff, the Coroner is to return the jury: 
The Proceſs to bring in a Jury in B. R. is a Di- 
fringat, and in C. B. Venire fac, and then Habeas 
lurpora Jurator; to bring in the Jury. Stat, 4 7 

3 5 *. 
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5W.&M. 788 V. z. 3 Ann. c. 18. 2 Lil. 
Abr. 126. | * ys Foto 
The late Act for regulating Juries, which hath 
very much altered our Law, ordains, that Liſts of 
3 qualified according to the Acts of 4& ; 
V. & M. and 7 & 8 V. 3. ſnall be made and 
given in from the Rates of each Pariſh, and fixel 
on the Doors: of Churches, Sc. twenty Days be 
fore the Feaſt of St. Michael, that Notice may be 
given of Perſons qualified omitted, or of Perſons 
inſerted who are not fo, &c. and the Lifts being 
ſet right by the Juſtices of Peace in Quarter-Sel. 
ſions, Duplicates are to be delivered to the Sherifk hat 
of Counties, by the Clerks of the Peace; the 
Names contained in which, with the Additions df | 
the Perſons, ſhall be entered alphabetically by the Ion 
Sheriffs in a Book, and none. others to. ſerve ou 
Juries, &c. If any Sheriff, or other Officer, ſhal 
return other Perſons; or the Clerk of Aſliſe recarl 
any 1 when the Party did not appear, 
they ſhall be fined by the Judges not exceeding 
| 107 nor leſs than 405. The like Penalty far She: 
rifts taking Money to excuſe Perſons from ſerving 
and the Judges may Fine the Sheriffs, &c, not 
above 5. for returning Jurors who have ſerved 
two Years before in any County, except of ork, 
Sc. In the County of Middleſex, no Perſon ſhall 
be returned as a Juror, that hath ſerved two Wa: 
Terms before. Stat. 3 Geo. 2. c. 25. See 4 Co. 2 
Fs þ | 
On the Return of Writs of Venire Facias, She 
riffs are to annex thereto a Panel, or little Pie 
of Parchment, of the Names of a competent Nunr 
ber of Jurors named in the. Liſts, not leſs that 
48, nor more than 72;-(without Direction of the 
1 5 who ſhall be ſummoned to ſerve at tit 


Alliſes, Cc. and the Names of the Perſons 110 
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nelled hall be written in diſtinct Pieces of Paper, 
and delivered by the Under Sheriff to the Judge's 
Marſhal, and he 1s to cauſe them to be rolled n 
and put together in a Box; and when any Cauſe 
hall be brought on, ſome indifferent Perſon mall 
W:n open Court draw out twelve of the ſaid Papers 
t Names, one after another, who, not being chal- 
enged, are to be the Jury to try the Cauſe; but 
Wt any are challenged, or do not appear, then a 
Weucther Number is to be drawn till there be a full 
Jury, Gr. and their Names after ſworn ſhall be 
kept apart in ſome other Box or Glaſs, till they 
have given in their Verdict; and then theſe Names 
all be rolled up again, and returned to the for- 
mer Box, to be kept with the other Names, as 
long as any Cauſe remains for Trial: And if a 
auſe comes on, before the Jury in any other 
ſhall have given their Verdict, the Court ſhall 
rder twelve of the Reſidue of the Papers to be 
aan, Sc. Jurors whoſe Names ſhall be drawn, 
f they do not appear after three Times called, 
pon Oath made that they were lawfully ſum- 
oned, ſhall forfeit not above 5 1; nor under 405. 
lat. Ibid. 
In Trials of Iſſues on Indi&ments, Sc. and all 
cons whatſoever, the Courts at Weſtminſter may 
der a Special Jury to be ſtruck, as on Trials at 
wo er, upon Motion in Behalf of the King, or of 
ny Plaintiff or Defendant z and when ordered by 
ule of Court in Cauſes ariſing within any City, 
5c, the Jury ſhall be taken out of Liſts or Books 
ee r Perſons qualified. which are to be brought by 
i. e Sheriffs, Sr. before the proper Officer, as the 
ban recholders Book is for Cauſes ariſing in Counties. 
ſerſons who have Eſtates, held for 500 Years, or 
met y- nine Years, or other Term determinable on 
ves, Sc. of the yearly Value of 20 J. are decla- 
K 4 red 
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red qualified to ſerve on Juries, and to be inſerte 
dla Book, Sr. And Leaſeholden 
on Leaſes, where the Rent amounts to 50 l. 4 Ten, 
are liable to ſerve oy be in the County -«f 
Middle. And Sheriffs of any County or City 
mall not impanel Perſons on any jury for the 
Trial of Capital Offences, who would not be qu. 
lified to ſerve in Civil Cauſes. In London, Juin 
are to be Houſe-keepers that have Lands or Gonl 
of 1001. Value, who may be examined on Oath, 
Buy a ſubſequent Statute, the Acts of 3 and 
Geo, 2. for the Regulation of Juries, are male 
perpetual: And the Juſtices of the Seſſion or & 
ſizes, for the Counties Palatine of Cheſter, Lam. 
en, and Durham, on Motion in Behalf of his Me 
jeſty, or any Proſecutor or Defendant in any 
dictment or Information, &c. may, if they thul 
Fit, order a Jury to be ſtruck before the Officen 
of each Court, in ſuch Manner as ſpecial Jun 
in the Courts at Weſtminſter, ' Stat. 6 Geo. 2. c. 
The Plaintiff or Pefendant in a Cauſe may uk 
their Endeayours for a Juryman to appear, bit 
not one who is no Party to the Suit. If a ſum 
appears, and refuſeth to be ſworn, or to give an 
Verdict; and if he endeavours to impoſe upu 
the Court, or is guilty of any Miſbehaviour afte 
Departure from the Bar, he may be fined, add 
Attachment iſſue againſt him: And if a Juryna 
withdraw from his Fellows, or keep them fra 
giving their Verdict, without alledging any Rt 
, Jons for it, he ſhall: be fined ; not if he differ fra 
them in Judgment. Moar 882. Dyer 53. 
- | +1 Jacars are not to meddle with any Matte 
which are not in Iſſue ; they are fineable if u 
_ lawfully: dealt with to give their Verdict; tl 
they ate not fineable for giving a Verdict — 


in . t 
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4 trary to the Evidence, or againſt the Direction of 
the Court; for the Law ſuppoſes the Jury may 
have ſome other Evidence than what was given 
in Court, and they may not only find Things of 
their own Knowledge, but they go according to 
their Conſciencies: But in a Civil Cauſe, an At- 
taint will lie againſt them, if they give a falſe or 
corrupt Verdict. 3 Leon. 147. Vaugh. 144, 149, 


153. ; | 

l f the Jury take upon them the Knowledge of 
the Law, and give a general Verdict, it is good; 
but in Caſes of Difficulty they may find the ſpe- 
cial Matter, and leave it to the Judges to Geter- 
mine what is Law upon the Fact. And after the 
Evidence 1s given, the Jury are to be kept toge- 
ther till they bring in their Verdict, without Meat, 
Drink, Fire, or Candle, otherwiſe than ' With - 
Leave of the Court ; and the Court may not give 
them Leave to eat or drink out of Court: If Ju 
rors after {worn eat and drink, tho' the Verdict 
be good, they are fineable 5 and if it be at the 
Charge of either Party, the Verdict is void. 
When a Juror is ſworn, he may not go from the 
Bar until the Evidence 1s given, for any Cauſe 
whatſoever without Leave of the Court, and ha- 
ving a Keeper with him: And when the Jury 
are gone from the Bar, a Witneſs may not be 
called by them to repeat the ſame Evidence he 
gave in Court. 1 Inſt. 227. Daliſ. 10. Cro. Fac. 21. 
2 Lill. 123, 12). | 

In Capital Caſes a Verdict muſt be actually gi- 
ven by — and if the Jury do not agree upon 
it, they may be carried round the Circuits, and 
ſhall not be diſcharged till they do: In Civil 
Caſes it is otherwiſe, as where there are Non- 
ſuits, Ge. and oftentimes in a Civil Caſe, when 
the Evidence hath been heard, the Parties doubt- 
- =s 
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ing of the Verdict do conſent that the Jury ſhall 

5 be drawn or diſcharged. Jurors by the Common 
Law are liable to no Proſecution for giving their 
Verdicts, except by Way of Attaint; in which 
Caſe being found guilty, they are puniſhable by 
Loſs of Lands and Goods, their Houſes: to be . 
ſed, and their Bodies caſt into Priſon; and the 
Party. is to be reſtored to all that he loſt by their 
falſe Verdict; but this is altered by the Statute 
23 H. 8. c. 37 I Inſt. 227, 154. 2 Hawk. P. C. 14). 
If a Juror takes any Thing of either Party, to 
give his Verdict, he ſhall pay ten Times as much 
as taken; or {utter a Year's Impriſonment: And 
a juryman guilty of Bribery is diſabled to be of 
any Allies or Juries, and to be 1mpriſoned and 
ranſomed at the King's Will; alſo being accuſed 
of this, may be tried preſently by a Jury then 
taken. But Jurymen, where there is a full Jury, 
and they try the Cauſe, are to have their Charges 
allowed them. Fat. 38 E. 3. c. 12. 5 Ed. 3. & 
34 Ed. 3. 2 Till. Abr. 12 f. | 

The Challenge of Jurors is in reſpe& of Parts 
lity, or Default of the Sheriff, by Reaſon of Kin- 
dred, Sc. to the Plaintift or Defendant; or where 
one of the Parties is of Affinity to any Juror; 1 
Juror hath given a Verdict before in the fame 
Cauſe, or if he hath been an Arbitrator therein, 
Sc. And Jurors may: be challenged for Defect d 
Age, or Want of Eſtate; and being convicted d 
Felony, Perjury, &c. Plowd. 425. Hob. 294. 
Rol. Abr. 636, Sc. - 1 Inſt. 172. 

2. A Witneſs is one that proves and makes out 
any Thing to a Jury on a Trial, by lawful Teſt 
mony; and ought to be an indifferent Perſon t 
each Party, and not concerned in the Cauſe: And 
Evidence is uſed for ſome Proof by Men on On 
or by Writings or Records; it is called Evidence 


as 
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as thereby the Point in Ifſue is made evident to 
the Jury. 1 Inſt. 283. 

As to Perſons who may or may not be Wit- 
n{{cs:; An Alien Infidel, (not a Jew, who may 
ie worn on the Old Teſtament) a Perſon non ſane 

WW mory, one intereſted in the Suit, a Wife for or 
W-2ainft her Huſband, (except in Caſes of Treaſon) 
Perſons convicted of Felony, or Perjury, &. may 
not be Witneſſes in a Cauſe : But Kinſmen, tho 
never ſo near, Tenants, Servants, Maſters, Attor- 
nies for their Clients, and all others that are not 
nfamous, which want not Underſtanding, or are 
not Parties in Intereſt, may be Witneſſes: tho 
he Credit of Servants is left to the Jury. A Judge 
ho is to try the Perſon, may give Teſtimony, 
going off from the Bench: And a ſuror may be a 
Vitneſs, as to his particular Knowledge; but then 
t muſt be on Examination in open Court, not be- 
Wore his Brother Jurors. Members of Corporations 
ill not be generally admitted to be Witneſſes in 
Cauſe that concerns the Corporation; tho Inha- 
bitants that are not Freemen will be allowed: A 
ounſellor, Attorney, or Solicitor, is not to be 
ramined as a Witneſs againſt their Clients, be- 
ng obliged to keep their Secrets; but of their 
wn Knowledge before retained, not as Counſel, 
ttorney, Cc. they may be examined. 1 Inft. 6. 
lull. 279. 2 Roll. Abr. 685. 2 Hawk. 432. 2 
a. 231. 1 Ventr. 197. 

In caſe divers Perſons are made Parties to a Suit, 
nd ſome found Not guilty, Gr. they may be Wit- 
elſes in the Cauſe. A Man that hath a Legac 

wen by Will, is not a good Witneſs to the Will; 
ut he may releaſe his Legacy, and then he ſhall 
a Witneſs: A Perſon who claims any Benefit 
a Deed, may not prove that Deed, in regard 
bis Intereſt; and one any ways concerne — 
the 
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the ſame Title of Land in Queſtion, will not h. 
permitted to be a Witneſs in the Suit depending 
But in Criminal Caſcs, as of Robbery on the High 
way, in Action againſt the Hundred ; in Rapesd 
Women, or where a Woman is married by Forg, 
Ce. a Man or Woman may be Witneſs in ther 
own Cauſe ; ſo in private notorious Cheats, when 
no Perſons elſe can be Witneſſes, but - thoſe why 
ſuffer. 2 Lill. Abr. 704, Jog. 2 Koll. 625. 1m 
243. 1 Falk. 286. x 

If one by Judgment hath ſtood in the Pillory, 
or been whipt; for this Infamy he ſhall not be 
allowed to give Evidence, whilſt the Judgments 
in Force: But the Record of Conviction muſt be 
produced; and you ma not atk the Witneſs any 
Queſtion-to accuſe himſelf, though his Credit and 
Character in general, may be impeached by other 
Witneſſes, ſo as not to make Proof of particuln 
Crimes whereof he hath not been convicted. Ab 
though Judgment of the Pillory anfers Infamy a 
Common Law; by the Civil and Canon Law it 
is no Infamy, unleſs the Cauſe for which the Pet 
fon was convicted was infamous-; And it hat) 
been adjudged, that tis not ſtanding in the Pillory 
diſables a Perſon to give Evidence; but the Stand 
ing there upon a Judgment for ſome infamow 
Crime, as Forgery, Sc. If for a Libel, a Ma 
may be a Witneſs; and ſo in other Caſes, whe 
he is pardoned. 3 Inſt, 219. 3 Lev. 426, 4tþ 
5 Mod. 16, 74. 3 Nell. Abr. 557. 
Ihe Teſtimony of one ſingle Witneſs to a Ju 
28 ſufficient; and one Witneſs is enough for 
King in all Cauſes, except for Treaſon, when 
there muſt be two Witneſles : For the Commet 
Law: required not a certain Number of Witneſſes; 
dut they are required by Statute in ſome Cales 
Abd if a Witneſs, ſerved with Proceſs, refuſe 5 
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( bpear and give Evidence in a Criminal Cauſe, 
the Court may put off the Trial, and grant At- 
tachment againſt him: In a Civil Cauſe, if any 
Witneſs refuſe to appear, being tendered reaſon- 
able Charges, and having no lawful Excuſe,” Ac- 
tion of the Caſe may be brought, whereon 10 J. 
Damages, and other Recompence to the Party, 
ſhall be recovered. And a Feme Covert not ap- 
pearing, Action lies againſt the Hufhand and her. 
2 Infl. 26. 1 Leon. 112. Stat. 5 Elix. c. . 
Evidence by Writings and Records is where Acts 
of Parliament, Statutes, Judgments, Fines and 
Recoveries, Proceedings of Courts, and Deeds, &. 
ue admitted as Evidence in a Cauſe. Lf 
General Acts of Parliament may be given in 
Evidence, upon the Statute Book, and need not be 
pleaded ; but where there is a private Act, a Copy 
of it muſt be examined by the Records of Par- 
lament, and it ought to be pleaded: Records and 
Inrolments prove themſelves ; and a Copy of a 
Record ſworn to may be allowed as Evidence : 
The Part indented of a Fine is the uſual Evidence 


nenn 


chat there is fuch a Fine; tho' it is ſaid, the Fine 
Mv be ſhewed, with the Proclamations under 
abel. A Record of an inferior Court hath been 
ou "ejected in Evidence; and the Party put to prove 
by wiat was done: An ancient Deed proves itſelf, 


Polleſhon having gone accordingly ; but later 
Veeds are to be proved by Witneſſes; and if 
they are dead, their Hand- writing muſt be proved. 
Aitho' a Seal is broken off, a Deed may be Evi- 
fence; but it cannot be proved by a Counterpart 
ir Copy, when the Original is in Being, and ma 

de had: If it be burnt, Gr. the Judges may al- 
low Proof by Witneſſes, that there was fuch 4 
ales Weed, and this be given in Evidence. 1 Iuſt. 1 17, 
. | n 2 25 
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262. 10 Rep. 92. 2 Roll. Abr. 874. 2 Inſt. 
1 Lev. 25. a 
A Writing allowed to be read, to prove ons 
Part of an Evidence, may be read to prove any 
other Part of the Evidence given to a Jury, au 
if a Copy is permitted, it muſt be the intire O. 
Py of the Whole, that the Court may judge of i. 
The Frobate of a Will 1s admitted as Evidence fy 
perſonal Eſtate ; but if Title of Land is made up 
der the Will, it muſt be ſhewn, not a Copy of it, 
or the Probate. If the Will is proved in Char 
cery, Copies of the Proceedings there will be b 
vidence. Of Things done in a Foreign County, 
the Teſtimony of a Publick Notary is good EN 
dence. 1 Lill. Abr. 548. 2 Roll. 678. 6 Rep. 4 
Depoſitions of Witneſſes in Chancery, between 
the ſame Parties, may be Evidence at Law; bu 
in a Court of Common Law, a Decree in Chan 
cery is no Evidence: The Depoſitions before 1 
Coroner have been admitted as an Evidence, th 
Witneſſes being dead; Depoſitions in the Eccle 
ſiaſt ical Court cannot be given in Evidence, thi 
a Sentence may in a Cauſe of Tithes, &c. Church 
Books are not allowed as Evidence; yet ſome {aj 
they may: A Shop Book is Evidence, but not i 
ter a Year for Goods fold, Sc. unleſs it be in bur: 
ing and ſelling, between one Tradeſman and an- 
ther. An Almanack, wherein the Father hl 
writ the Nativity of his Son, was held Evidens 
to prove his Son's Non- age; and an Inſcription a 
a Grave-Stone, hath been judged good to make! 
Pedigree for the Heir. Trials per pais 167, 25, 
235. 1 Lev. 180. 1 Cro. 411. 7 Fac, I. 1% 
Kaym. 84. 5 Mod. 10. 
Matter of Fact ſhall be given in Evidence at 
Trial; in Debt, a Releaſe may be given in Eu 
dence, on Nil debet; and Entry and Ex * 
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Debt for Rent, Gr. On the General Iſſue, Fraud 
may be given in Evidence: But many Things 
are to be pleaded; and cannot be given in Evi- 
dence, upon Not guilty, By dene Juſtices of 
peace, Conſtables, Cc. may plead the General 
Iſſue, and yet give the Special Matter in Evidence 
in their Juſtification. Vaugh. 143, 147. 6 Mod. 18. 
Trials per pais 404. Stat, 7 & 21 Far. 1. 


Ferm of a Writ of Subpena for Witneſſes 


: to teſtify. 
1 EORGE the Second, by the Grace of God, 
1 King of Great Britain, Cc. 70 T. F. M. H. 


aud N. J. We command you, and every of | you, 
firmly enjoining you, that laying afide all and all Man- 
ner of Buſineſſes and Excuſes whaiſoever, yon and 
eie of Jeu be before our ſaubful and well beloved 

P. Lord Hardwick, our Chief Juſtice appointed to 
told Pleas in our Court before us, on the Day of, &c. 
next following, at Guildhall, London, e. ta teftify 
ub al and ſingular thoſe Things, which you or either of 
T ſhall know, in a certain Action or Cauſe now 
tl ending and undetermined in our Court before us, 
between A. B. Flaintiff aud C. D. Defendant, in an 
Acdian of Debt, &c. and on that Day to be tried by 
a Jury of the County; aud this you and every of you 
rm 0 10 Means to omit, under the Penalty of one 
bundred Pounds. Witneſs, Se. 
If it be at the A/ſizes, then it muſt be; That 
you and every of you be in your proper Perſous be- 
ere our Juſtices at the Aſſizes appointed to be held 
in the County of W. on the Day, &c. next following, 
at, &c. in the County aforeſaid, to teſtify, &c. 


A Subjena 
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A Subpena Ticket for a Witneſs to ap- 

TIN pear, | 1 
Mr. M. H. Re 

BY Virtue of a Writ of Subpœna to you and 
D others directed, and herewith ſhewn unto you, 
you are perſonally to be. and appear before P. Lind 
Hardwick, Chief Juſtice, &c. Or before bis Ma. 
jeſty's Juſtices of Aſſize, on the Day of, &c. nem, 
being, &c. at Ten of the Clock in the Forenoon of the 
fame Day, at the Court then to be holden at, &c. in 
the County of W. to teſtify the Truth, according u rei 
your Knowledge, in a certain Cauſe now 5 

and then and there to be tried between A. B. Plan 
tiff, and C. D. Defendant, in an Action of, &c. on 
the Fart of the Flaintiff; and hercof you are not to 
fail, on Fain of one hundred Pounds. Dated th 
Day, 8c. in the Jear of the Reign of th: Lord ot 

George, &r. and in the Tear of our Lord 17—. In | 


The Head Trial, in Purſuance of my preſent 
Method, I ſhall divide into, 


1. Things to be known preparatory thereto. hat 

2. The Form of Trial in the Courts at V. ive 
minſter. 

3. How Trials are managed at the Aſſizes. 

4. New Trials and Executions, &. 


1. Trial, in its common Definition, is the E-: I 
amination of a Caufe Civil or Criminal, before s iet 
Judge, who has Juriſdiction to try it according 
to the Laws of the Land. And the moſt genen 
Rule has been, that every Trial ſhall be ont d 
that Town, Precin&, Sc. within which the Mat 


ter of Fa& triable is alledged, or the * ule, 
- 
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ereunto, for the better Cognizance of the Fact 
N committed. ! 185. 2 . 
All Trials for Murder muſt be had in the Coun- 
ty where the Fact was done: But if the Stroke is 
in one County, and the Death in another, the In- 
dictment may be found by the Jury of the Coun- 
ty where the Party died; and there the Matter 
be tried as well as if the Stroke had been in the 
ſame County: And when an Indictment is found 
againſt a Perſon in the proper County, it may be 
heard and determined in any other County by 
ſpecial Commiſſion, c. In a Civil Caſe, if a o- 
reign Iſſue which is local ſhould happen, it may 
be tried where the Action is laid; and for that 
Purpoſe the Plaintiff may enter a Suggeſtion on 
he Roll, that ſuch a Place in ſuch a County is 
next adjacent; and it ſhall be tried in the Court 
pf B. R. by a Jury from that Place, according 
0 the Laws of that Country, which may be given 
In Evidence. 3 Inſt. 27. Cro. Car. 247. 5 & 6 
4.6. 2 Salk. 651. | 
Where Civil Cauſes are grown to Iſſue, if they 
Ire to be tried in London or Middleſex, and the 
efendant lives not forty Miles from London, in 
hat Caſe eight Days Notice of Trial muſt be 
wen the Defendant; and if he live that Niſtance 
rom London, or further off, he muſt have four- 
een Days Notice from the Plaintiff. before he try 
's Cauſe, But at the Aſtꝛes eight Days Notice of 
Trial is good, let the Defendant live where he 
ll; and if the Defendant go to Trial without ſuf- 
res eient Notice given him, the Trial is not binding; 
lig Defendant, on due Notice given, muſt go 40 
en rial, or Judgment will paſs againſt him by De- 
aut: And where the Plaintiff will not try his 
Wa- ſe in ſuch Time as he ought to do, by the 
aret ales of the Court; my Defendant may Ons 
ule 


 & A... Cor 


145 Pk Courts, Juries, 
Rule and Notice for trying the Cauſe, by B. 
iſo, and ſo diſcharge himſelf of the Action.: 
Lill. Abr. 613. Kat. 23 Hen. 8. c. 15. 
In Caſe the Court ſees that one of the Patti 
is ſurpriſed, through ſome Caſualty, without any 
Fault of his own, they may at their Diſcretion 
put off the Trial to another Time, until ſuc 
Party is better prepared: Alſo if a Defendant i 

not ready to try his Cauſe, on Petition, and Af. 
davit of the Reaſons, the Judge will order it u 
be ſtayed: till another Day the ſame Aſſizes; ant 
in London until the next Term, on Payment d 
Coſts. A Cauſe is to be entered in the Jutz: 

Book two Days before the Time of Trial, ori 
ſhall not be ſet down to be try'd that Term; and 
if the Iſſue is not joined between the Plaintiff ad 
Defendant, which conſiſts of an Affirmative a 
the one Part and a Denial of the Charge on ten 
other Part, Cc. it will not be a good Trial, ei 
Lill. 609, Hill. 22 Car. B. R. Wen 

2. To proceed to Trial in the Courts at W 
minſter, after the Bill or Writ iſſued and exccutec 
againſt the Defendant, and Appearance thereupa 
made by him, the Declaration is to be drawn al 
delivered with an Imparlance to the Defendauts 
Attorney; and it muſt be entered that Term 
the Protbonotary's Roll and Docquetted: Tit 
Term following the Plaintiff's Attorney gives 1 
Rule with the Secondary for the Defendant 4 
plead by ſuch a Day, or the Plaintiff to has 
Judgment; and the Defendant having pleaded 
the Plaintiff's Action and Declaration, accordilf 
to the Caſe, fo that the Parties are at Iſſue, pe 
Attorney for the Plaintiff makes a Copy [of tMiſ 
Iſſue, and gives it to the Defendant's Attorne} ire 
with Notice of Trial; in Order to which, UK 
Venire facias muſt be made out and returned I ben 
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the Sheriff, and after is ſued forth the Habeas Cor- 
pra to bring in the Jury, and the Record is made 
up; whereupon a Trial is had, and a Verdict 
being brought in by the Jury, Judgment 1s given 
accordingly, Se. | 
But if the Defendant do not plead, but lets 
it go by Default, then upon entering Judgment, 
a Writ of Inquiry of Damages is to be awarded, 
returnable the next Term, of the Execution 
whereof Notice is to be given the Defendant's 
Attorney; which being executed, with the Da- 
mages inſerted in a Schedule annexed to the Writ, 
and return d by the Sheriff to the Prothonotary's 
Office, Sc. and on a Rule being given upon it, 
be taxes Coſts: Then it is carried to the Clerk 
of the judgments, and on giving him the Num- 
ber Roll and Term that the judgment was 
entered, he will make out a Writ of Execution, 
either a Capias ad Satisfaciendum or Fieri facias, 
for the Damages and Coſts. Pra. Attorn. Edit. 1. 
pag. 99. 
3. In the Proceedings to Trial at the Aſixes, 
when any Cauſe comes on, a Diſtringas of the 
Jury is to be firſt returned by the Sheriff, and 
then the Record muſt be delivered to the Judge's 
Marſhal; upon which, the Counſel being inſtruct- 
& with their Briefs, Sc. and all Parties ready, 
the Marſhal, gives the Record to the Judge, and 
he Cryer calls over the Names of the Jury, and 
yhen they are ſworn, being firſt elected by Bal- 
lot, they are bid to ſtand together, and hear their 
large; which done, the Counſel on both Sides, 
pen the Caſe, firſt of the Side of the Plaintiff, 
* the Proof lies on him, and looking over their 
ie argue the Matter in Conteſt, Ls mars. 
de Witneſſes to prove what they alledge; an 
en the Judge ſums uP the Evidence, and gives 
| 2 10 


be recorded, &c. but if he appears, the Clatk 
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it in Charge to the Jury, to do impartially there. 
in; at which Time the Clerk of Afize,; or his 
Aſſociate, files the Writ, Panel and Record tope 
ther, and makes a Copy of the Jury's Name, 
and of the Iſſue they are to try, which he deliver 
to the Jury; and a Bailiff being ſworn to keey 
them without Meat, Drink, Sc. they are then 
kept together till they all agree on the Verdid. 

The Jury, when they are agreed, return to 
give in their Verdict, and the Plaintiff is then 
called; and if he do not appear, a Nonſuit ſhal 


aſks the Jury who they find for, and what Coſt 
and Damages, and ſo enters it on the Back of the 


Panel, and repeats it to the Jury, which finiſhes 
the Trial: And after that is over, the Aſſociate 
delivers to the Plaintiff's Attorney the Recor c 
with the Diſtringus, and the Names of the Jury 0 
annexed; on the Back of which he writes the Sub « 
ſtance of the Verdict ; then upon the Back of the a 
Record is ingroſſed the Foftza, (that aftewa BW ” 
the Plaintiff and Defendant came before ſuch 1 
Judge, and the Jury was elected and ſworn, & C 
and found ſuch Verdict and Coſts, Sc.) and aa ay” 
it is to be carried to the Clerk of the Pfei 
be mark d, and then tis delivered to the Cet it 
of the Rules, and he makes a Four-Days Rule fi 'P 
. winch Rule being out, if Jude 1, 
e not arreſted, the Record is to be ſtamp d will Ju 
a 25. 64, Stamp on the Back, and carried tot iſ"! 
Maſter of the Office, who will tax further Cg 
when the Judgment is fit to be entered, &c. Fa 7 


zif. Attorn. Edit. 1. pag. 100, 101. m— 
And in Trials at the Aſſizes, the Record and 
Diftringas are generally kept by the Aſſociate WE" 
the next Term, and he indorſes the Poftza, Near 
virg his Fee for it at the Trial; and then be l . 
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be called upon for the ſame, and you proceed to 
have it marked, take out a Rule, and ſign Judg- 
ment, as before is directed, and the judgment 
muſt be enter'd on a Roll : Alfo if a Trial is had 
the laſt Day of Term, or at the Sittings after, or 
the Aſſizes, Judgment cannot be given thereon un- 
til the firſt Day of the next Term; and Judg- 
ment being entered, Execution is awarded, and 
Writs of Capias ad Satisfariendum, &. 

4. There may be new Trials granted, in ſeve- 
ral Caſes; as where ſufficient Notice was not 
given the Defendant of the former Trial; if ex- 
celſive Damages are aſſeſſed by the Jury; or a 
Verdict is given againſt Evidence; and when 
there was any Fraud, Cc. But generally a new 
Trial ſhall not be had for too ſmall Damages, 
except Action of Covenant is brought for a Sum 
certain, and the Jury give Damages under that, 
Ec. and it ſhould not be granted for Want of 
am Evidence at a former Trial, that the Party 
might then have produced, &c. 2 Salk. 647. 

Trials at Bar are ordained by Statute, where 
Cauſes require great Examination, and the Title 
in e difficult or intricate, for the better 
Satisfaction of the Parties concerned; and Officers 
of the Court, and Barriſters at Law may inſiſt 
upon a Trial at Bar, after which no new ' Trial 
will be permitted. After a Motion in Arreſt of 
lulgment, the Party ſhall not move for a new 
Tral ; but after Motion for new Trial, he may 
move in Arreſt of Judgment. Sat. Weftm. 2. 
z Ed. 1. 2 Lill. 60g. 2 Salk. 648. 

The Cauſes of Arreſt of Judgment are, Want 

Notice of Trial; where the Record differs 
tom the Deed pleaded ; for any material Deſect 
in pleading; where Perſons are miſnamed; the 
claration doth not lay the Thing with Cer- 

| L tainty, 


_ = 
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and Year above, acknowledged bimſelf to be bis 
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tainty, c. and here all Matters of Fact are provel 
by proper Affidavits. Comp. Attorn. 329, &c. 


Form of the Record of an Ihe and Trial 
1 of a Cauſe in B. R. 


PLEAS. before the Lord the King at Meſtminſu, 
of Hillary Term in the Eighth Year of the 
Reign of our Sovereign Lord George the &. 
cond, King of Great Britain, &. Roll 176, 


Berks, 10 E it Remembered, that beretoſar, 

Wit, d that 15 to ſay, in, &c. Term laſt pu, 
before the Lord the King at Weſtminſter, came A.B, 
by, &c. his Attorney, and brought here into the Coun 
of the ſaid Lord the now King, then there held, hi 
certain Bill again C. D. in the Cuſtody of the Mar 
ſhal, 8c. of 4a Flea of Debt, and there are Pledrn 
of proſecuting, to wit, John Doe and Richard Roe; 
which ſaid Bill follows in theſe Words, that in 
ſay : Berks, to wit, A. B. complains of C. D. othr- 
wiſe called C. D. of the Pariſh of W. in the Count 


- aforeſaid, Gentleman, in the. Cuſtody of the Marſha 


of the Marſhalſea of our Sovereign Lord the Ing 
being before the King himſelf, of a Plea that k 
render to the ſaid A. Thirty Pounds, of lawful Ms 
ney of Great Britain, which he owes to him, and 
mnjuſtly detains; for that whereas the faid C. th 
Day of, &c. in the fifth Year of the Reign' of it 
Lord George the Second, now King of Great Bri 
tain, &c. at W. aforeſaid, in the 0 aforeſaid, 
by his Writing Obligatory, ſealed with the Hal of i 
ſaid C. and now here ſhewn to the Court of tht ſul 
Lord the King, the Date whereof is the fame Ig 


and firmly bound 10 the ſaid A. in the 210 
| | 


| 
1 
} 

[ 

f 

; 

/ 


'Witneſfes, Trials. 151 


Thirty Pounds, to be paid to the faid A. when be 
ſhould afterwards be thereunto required: Yet the 
ad C. alilo he hath been often required to pay the 
ſame, hath not paid to the ſuid A. the ſaid Thirty: 
Pundt, or any Part thereof, but hitherto hath re— 
/nſed, and ſtill doth refuſe to pay ut to him; to the 
Damage of the ſaid A. &c. and therefore be brings 
bis Suit, and hath good Proof of the Premiſes, uben 
the Court will conſider thereof. | 
And now at this Day, to wit, on the Day, &c, 
next aſter, 8c. in thts ſame Term, to which Day the 
uid C. hath Licence to impart, and then to anſwer, 
came befdre the Lord the King at Weſtminſter, as 
well the ſaid A. by bis Attorney aſorteſuid, as the 
ſaid C. by, Kc. his Attorney; and the ſaid C. de- 
ends the Force, Injury and Damages, &c. when and 
where the Court will take the ſame into Conſideration, 
and ſaith, that be paid to the ſaid A. upon the Day 
„c. in the Year, 8c. the aforeſaid Thirty Pounds, 
which he on the ſume Day ought to pay, according to 
th: Form and Effet of the aforeſaid Bond or Wri- 
ing Obligatory, to wit, at W. aforeſaid ; and this be 
1 ready to verify, &c. and the ſaid A. not to be bar- 
ed, becauſe be ſaith, that the ſaid C. hath not paid 
bim the aforeſaid Thirty Pounds, as the ſaid C. 
With above alledged in his Plca; and this he prays 
ay be inquired of by the Country; and the ſaid C. 
doth likewiſe, &c. Therefore let there come a Jury 
gore our Lord the King at Weſtminſter, on Mon- 
pay next after, 8c. to try this Iſſue between the ſaid 
Farties, and who are in no wiſe related ether to 
be ſaid A. the Plaintiff, or to the ſaid C. to recog- 
ne and make a Fury of the Country between the 
id Parties ,, becauſe as well the ſaid A. as the ſaid 
(between whom the Matter is in Variance) have 
of ſubmitted themſelues to the Jury: The ſame" 
pay 11 given to the ſaid Parties here, &e. n 
| L 4 And 
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before our ſaid Lord the King at Weſtminſter un 
Wedneſday next after, &c. then next following, un 
Teſs the Fuſtices of the Lord the King, aſſigned to hull 


Aud afterwards the Proceſs between the Pain 
aforeſaid was continued of the Flea aforefaid; aw 
the Jurors aforeſaid impanelled thereupon are reſp 


the Aſſes in the County aforeſaid, ſhall on Tueſda 
the Day of, &c. at R. in the County aforeſaid, acct, 
ing to the Form of the Statute in that Caſe made aul 
provided, firſt come for Default of the Jurors , this 
fore let the Sheriff have their Bodies, &c. The ſam 
Day is given io the Purties aforeſaid there, &c. au 
be it known, that the Writ of the ſaid Lord the lin 
thereof, on the Day of, &c. (the Return 4 the Venir) 
in the ſame Term, before the Lord the ing at Weſt 


ww wa mw. @© —_—_ n nm 4A a 


minſter, Wan delivered of Record to the Deputy Se [ 
riff of the County aforeſaid, in due Form of Law 1 | 
be executed, &c. 0 
Afterwards, to wit, on the Day and at the Hu t 
wil hin contained, before P. Lord H. Chief Fuftice iſ a 
the Lord the Hing of his Court of King's Bench, and 0 
gcc. to him alſociated, and F. P. Knight, one of ik \ 
9.85 of the ſaid Lord the King of [A ſaid Court if fi 
R. appointed to hold the Aſiſes in the County of l F 
by Virtue of the Writ * the Lord the Ring, &c. a: þ 
cording to the Form of the Statute, came as well itt ] 
Within named A. B. as the within written C. D. . 
"their ſaid Attornies within mentioned; and the Ju b 
f the Tury, being ſummoned and ballotted, accordin NI 
0 the Form of the Statute in ſuch Caſe lately made a d 
provided, and tried and ſworn to declare the Tu- *: 
«phat is within contained, ſay upon their Oath, that it if 
within written C. D. on the Day, &c. aſter the, & n 
did not pay to the ſaid A. B. the within mentiond © 
Sum of Thirty Pounds, which on the ſame Day be og © 
to have paid, purſuant to the Bond or Writing Olli i 


fory within ſpecified, as the ſaid C. hath . 
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1 Purpoſe alledged in his Flea ; and they aſſeſs the 
1 & 25 the * A. by Reaſon thereof, beſides bis 
Expences and Gofts by him laid out in proſecuting this 
Cauſe, to Twelve Pence, and for his Expences and 
Cots Twenty Shillings, &c. Therefore it is conſidered, 
what the ſaid A. do recover againſt the ſaid C. his ſaid 
Delt, and the Damages aſſeſſed by the Jury aforeſaid, 
ty Reaſon of detaining the ſume, and alſo Thirteen 
Pounds for his Expences aud Cofts awarded by this 
Court to the [aid A. with his Conſent, by Way of In- 
creaſe ; which ſaid Damages, Expences and 75 5 
amount in the Whole to Fourteen Pounds and one Shil- 
ling; and the ſaid C. is in Mercy, &c, 


After Trials, Execution follows for obtaining 
Poſſeſſion of the Thing recovered by Judgment. of 
Law. And Execution is either in Perſonal, Real 
or Mixed Actions: In Perſonal Actions it may be 
. three Ways, viz. by Capias ad Satisfaciendum 
againſt the Body; Fieri facias againſt the Goods; 
or Elegit againſt the Lands, &c, And in Real and 
Mixed Actions, the Writs of Execution are Habere 
fac. Hiſinaum, to put the Party in Poſſeſſion of 
Freehold Land recovered ; and Habere fac. Poſſeſ- 
ſonem to put him in Poſſeſſion of his Term, &c, 
1 Inſt. 289. 5 Rep. 86. 

When a Judgment 1s ſigned, Execution may 
ror be taken out immediately upon it; but if it be 


Jn not iſſued within a Year and a Day after, where 
18 there is no Fault in the Defendant, there muſt 
ben Scire ſacias to revive the Judgment: And 


f the Plaintiff proceed not on the Ki. fac. he 
may upon the Judgment bring Action of Debt, 
c. In Action where ſpecial Bail hath been 
given, the Plaintiff may have Execution againſt 
l: de Defendant, or proſecute his Bail: Tho? if you 
1 fr WY fr take out a Cap. ad. Satirfaciend, you me de- 

| rred 
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barred. from taking out any other Writ of Execy. 
tion. 1 In. 290. 2 luft. 471, 395. 

If a Perſon in Execution dies, à new Exec 
tion may iſſue againſt his Lands, Sc. as if he hat 
never been taken in Execution, by Statute: And 
Writs of Execution bind the Property of Goods 
from the Time of Delivery of the Writ to th, 
Sheriff, Sc. But Land is bound from the Day d 
the judgment. Sheriffs may deliver in Execution 
all Lands, whereof others ſhall be ſeiſed in Truſt 
for him againſt whom the Execution is had ons 
Statute; Judgment, Cc. though if there are Cha. 
tels ſufficient, a Sheriff ought not to take the Laud, 
Nat. 21 Jac. I. c. 24. 29 Car. 2. c. 3. 1 Lill. Al. 
„ 30183 
One may not generally be delivered out d 
Priſon when there in Execution, but by Writ df 
Stperſedeas : And if a Man committed to Priſon, 
for any Miſdemeanor, is there taken in Exect 
tion, he ſhall not be ſet at large. The Capras ud 


Fee lies not againſt a Peer of the: 


Realm; nor againſt Executors, or Adminiſtrators 


except on a Devaſtavit, Cc. Raym. 58. Gro. Jac. 143, 
37 | 


Form of a Writ of Capias ad Satisf aciendun 


RORGE the Sztond, &c. To the Sheriff o 


LT B. Creeting : We Command you, that you tak 
C. D. if he ſhall be found in your Bailiwick, and jafth 
keep him, ſo that you have his Body before us at Welk 
minſter on Monday next after, &c. (the Day of it 
Return) to make Satisfaftion to A. B. of a Deit 9 
Thirty Pounds, which the ſaid A. lately recovered i 
our Court before us, and alſo, &c. which in the ſam 
Court were awarded to the ſaid A. for. his Damage! 
that he ſuſtained, as well by Occaſion of the Detamits 
the. ſaid Debt, as for his Expences and Cofts wal 


| 
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ln about his Suit in that Behalf, wherzof the ſaid 
WC ir convidted, as appears to us of Record: And 
lie jou then there this Writ, Witneſs, &c.y 

The Writ Fieri facias lieth for Debt or Da- 
mages, as well againſt Executors or Adminiſtra- 
tors, as any others, to be levied of the Teſtator's 
Goods, Ec. But Goods of a Stranger in the Poſ- 
ſeſſion of the Defendant, ſhall not be ſubject to 
the Execution; for the Sheriff at his Peril muſt 
take Notice whoſe they are: And on this Writ, 
a Sheriff cannot break open Doors, to take Goods. 
The Sheriff is to ſell the Goods and Chattels of 
the Defendant, and after the Debt is levied, is 
Debtor to the Plaintiff : And the Sale of the She- 
iff ſhall take Effect, tho' the Judgment is after- 
wards reverſed ; but the Defendant ſhall be re- 
ſtored to the Value. Dalt. Sher. 60, 1 Roll. Abr. 
892. 8 Kep. 96. | 

There may be a ITeſtatum fieri fac. into another 
County, if the Defendant hath not Goods enough” 
in the County where the Action is laid to ſatisfy 
the Execution : And if all the Money be not le- 
vied on this Writ, there may be a ſecond Writ of 
Execution, on Return of the firſt, reciting the 
ame. 2 Jalk, 589, 1 Salk. 318. 


F of A Sheriff having taken Goods, and levied the 
tale Money by Virtue of a Fieri facias, ought to bring 
afcy WP: 1nto Court, and not to pay it to the Plaintiff 
eſt 6b. 147. 


Form of a Writ of Fieri facias. 


EORGE the Second, &c. To the Sheriff of 
S. Greeting : We command you, that you cauſe 
" be made of the Goods and Chattels of C. B. in your 
palrmck, Fifty Pounds, which A. B. lately . our 

ourt 
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Court beſore us at Weſtminſter, recovered qa 
hun for a Debt, and alſo, &. which were adjude 
to the ſaid A. in the ſame Court beſore ut, for hy 
Damages which be ſuſtained, occaſioned gs well by th 
Detaining of his ſaid Debt, as for his Expences aut 
Coſts laid out by him in and about bis Sutt in that Be 
balf, whereof the ſaid C. is convicted, as appears 
ns of Record; and have you the ſaid Money before u 
at Weſtminſter on Monday next after, &c. to rm 
der to the ſuid A. his Debt and Damages aforeſaid; 
and have you there at the ſame Time this Writ, Vi 
neſs P. Lord H. at Weſtminſter the Day, &c. 


The Writ Elegit commands the Sheriff to del. 
ver. to the Perſon recovering, all the Goods au 
Chattels of the Defendant, (Beaſts of the Plough 
excepted,) and Half of his Lands, &c. to be hel 
until the whole Debt and Damages are ſatisfied. 
And it is done by a jury, ſummoned by the $hs 
riff. to inquire what Land the Defendant had, 2 
the Time of the Judgment. This Writ may be 
ſued after a Fieri jucias returned Nulla Bona, & 
And if Tenant by Elzzit be put out of Poſlelliog 
before Satisfaction received, he may have Actin 
of Treſpaſs, or re-enter, and hold over till fats 
Red; after which, the Defendant may enter, and 
if more be levied than the Debt, Gr. ſhall har 
Damages. F. N. B. 267. Hob. 57. Gro. Elir. 65 
4 Rep. 67. | | 
Ik Lands are once taken in Execution on a 
Elegit, and the Writ is returned and filed, te 
Plaintiff ſhall have no other Execution: When 
the Defendant hath Lands in more Counties than 
one, and the Plaintiff awards Elegit to one Cour 
Ys and extends the Lands thereupon ;, if he the 

les it, he cannot ſue out an Elegit into the other 


Counties: But immediately after Entry of ſbe 
8 Judgment, 
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haagment, he may award as many Elegits into as 
many Counties as he thinks fit, and execute all, 
or any of them. 1 Lev. 92. Cro, ac. 246. 

ze Plaintiff, at the Return of an Elegit, prays 
a new Elegit; he ſhall have it, if he hath not 
accepted of the firſt : So if all the Lands extended 
ate evicted by better Title, Sc. Go. Eln. 310. 
4 Kep, 66. Stat. Weſtm. 2. c. 18. | 


Form of the Writ of Elegir. | = Þ 


EORGE the Second, &c. To the Sheriff of 
W. Greeting : Whereas A. B. lately in our 
Court before us at Weſtminſter, by Bill, without our 
Writ, and by a Judgment of the ſame Court hath re- 
covered againſt C. D. of, 8&c. Seventy-five Pound. 
for a Debt, and alſo Forty Shillings for his Damages, 
lich be hath ſuſtuined, as well by Occaſion of the 
Delaining the ſaid Debt, as for his Expences and Cofts 
laid out by lim about his Suit in that Behalf, whereof 
th; ſaid C. 1s convicted, as appeurs vo us of Record; 
and afterwards the ſaid A. came into our Court before 
11, d hath elected to be delivered to him all the 
Goods and Chattels of the ſaid C. except the Oxen 
ard Beaſts of the Plough; and likewiſe a Moiety of 
all and ſingular the Lands and Tenements of the ſaid 
C. in your Bailrwick, according to the Form of the 
Flute in that Caſe made and provided, until the 
Debt and Damages aforeſaid ſhould be thereof fully 
levied: Therefore we command you, that to the afore- 
aid A. all the Goods and Chattels of the ſaid C. in 
your Bailiwick, befides the Oxen and Beaſts of the 
Plongh, and likewiſe the Moiety of all the Lands and 
Tenements of the ſuid C. in your Bailimick, whereof 
Ihe ſaid C. the Day of, &c. in the cighth Tear of our 
Ke12n, on which Day the Judgment aforeſaid was ob- 
'amea, or at any Time afterwards he was ſeiſed, - 
Ihe 


the Jaid. A; you cauſe; to be: delivered. without Deig 
by a reaſonable Price and Extent; to hold the fail 
Goods. end Chatt:ls to him as his own proper Good 
and Cbattels, and alſo to hold the ſaid Moiety of 1h 
Landi and Tenemenis aforeſaid, as his. Freehold, y 
him and his Aſſigns, according to the Form of the Sia 
zute aforeſaid, until the Debt and Damages aforeſaid 
Pall be thereof levied ; and how and in what Many 
#hts Mrit you fhall have executed, make certainly kom 
® 2945 at Weſtminſter, on Wedneſday next after, &. 
under your Seal, and the Seals of thoſe by whoſe Oath 
you ſhall make that Extent and Appraiſement , and 
have. you then there this Writ. Witngſs, &c. 


_ To Writs of Execution the Defendant cannot 
plead; but he may have Audita Querela for any 
Matter ſince the judgment, to diſcharge him d 
the Execution; upon which the Juſtices ſhall 
hear the Complaint, and do Right. And the 
Writ, Audita Querela is uſually where Judgment 
is given againſt a Man, Gr. and his Body in 
Execution, upon Suggeſtion of juſt Cauſe why WW +) 
| Execution, ſhould not be granted; as a Relcale, AW v1 
4 Sc. This, Writ lies. not after Judgment upon 4 

4 Matter which the Party might have pleaded be 
fore; and tis granted where no other Remedy 5 
can be had, when Perſons are unreaſonably char 
ged, Sc. i Inſt. 290, 2 Inſt. 396. 

5 If a, Debt is releaſed after Verdict, or aſtet 


udgment or Execution, and it is ſo that the De 
endant hath not a Day in Court to plead it 


2. 


1 there he muſt be relieved by Audita 2yerela: 

* \nd on Allowance of the Audita Puercla, Bal 
Hall be given in; by which the Party is in Cults 

I of the Law; and if he make not out his Com 

plaint, he muſt render his Body in Execativ 

again, or pay the Debt for which he is in 2 
15 2 
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tion, or elſe his Bail muſt pay it. 36 H. 6. 24. 
Cro. Fac b45- FF 

Where after ſudgment againſt Bail to an Action, 
the Judgment againſt the Principal is reverſed; or 
the Money paid by the Principal, the Bail may 


þ have Audita Querela. 8 Rep. 143. BAND 
form of a Writ of Audits Quere.. 
a EORGE the Second, &c. Jo our Juſtices 
. aſſign'd to hold Pleas before us, Greeting: Ve 
| having receiutd Information, by the grievous Complaint 
1 A of C. D. That whereas A. B. in Trinity Term laft 
obtained a Judgment againſt the ſaid C. &c. and ſince 
that bath releaſed, &c. but nevertheleſs the fot A. 
1% threaten to levy by Execution, &c. to the Damage 
J of the ſaid C. &c. wherefore the ſaid C. hath beſongis 
ol BN is to provide him Relief, And being unwilling that the 
all % C. ould be any Ways injured, and defirous that 
the BY that is Right and Fuft ſhould be done in this Caſe, We 
ent 


rommand you, that in Order to hear the Complaint of 
the ſaid C. you call before you the aforeſaid Parties, 
and juch others as it Hall ſeem meet to you to convene z 
ale, n Having heard the aforeſaid Parties, and their ſe- 
1 4 RY +701 . you cauſe to be done full and ſpeedy 
Juſtice io the ſaid Parties, which of Right, and ac- 
ed) WY cording to the Laws and Cuſtoms of our Kingdom, you 
ba ball [er ought to be done. Witneſs, &c. 


ftet By Statute, Perſons charged in Execution for 
De my Sum not exceeding 1000. in any Gaol or 
it; A Priſon, being minded to deliver up all their Ef- 
rela: eds to their Creditors toward Satisfaction of their 
Ball WW Debts, may exhibit a Petition to the Court from 
uſt» hence the Proceſs iſſued, certifying the Cauſe 
one ek their Impriſonment, and an Account of their 
ton tate, Cr. and thereupon the Court is by Order 

x Rule to cauſe the Priſouer to be brought up, _ 
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the Creditors to be ſummoned to appear at a Day 
appointed, when the Court ſhall in a ſummary 
Way examine the Matter, and hear what ſhall be 
alledged on both Sides, for or againſt the Dif. 
charge of ſuch Priſoner,” tendering to the Priſoner 
an Oath, that the Account delivered in is 3 
full and true Account of all his Eſtate, (er. 
cept wearing Apparel and Bedding, &. not ex. 
- ceeding 10 J. Value;) and if thereupon the Credi. 
tors are ſatisfied, the Court may order the Lands, 
Goods and Effects contained in the Account to be 
aſſign'd to the Creditors, by Indorſement on the 
Back of the Petition ſign'd by the Priſoner; and 
upon ſuch Aſſignment executed, the Priſoner {hall 
be diſcharged out of Prifon, without paying any 
Fee, by Order of Court: But in Caſe the Creds 
tors ſhall not be ſatisfied with the Oath, the Court 
ſhall remand the Prifoner, and order him and hy 
Creditors to appear at another Day; and then if 
the Creditors cannot diſcover any Eſtate or Ef. 
| fects of the Priſoner omitted, &. the Court ſhall 
| | immediately cauſe the Priſoner to be diſchargel, 
f | unleſs any Creditor inſiſt upon his being detained, 
| 


my —— — P@ «<a _ .. 


and agree to pay him 25. 4 d. per Week, and on cee 
Failure of any Payment, he ſhall be diſcharged. it 
2 Ce 2. c. 22. | ſer 
The Perſon ſo diſcharged out of Priſon ſhall 
never after be arreſted for the ſame Debt; but 


. the Judgment againſt him is to ſtand in Force, 
"ll and Execution may be taken out thereon again t 
4 his Lands, or Goods, Sc. afterwards: And if auf . 


Priſoner ſhall be convicted of Perjury in his Oati, 
he ſhall ſuffer the Pains inflicted for ſuch Offences 
and may be retaken, and charged again in Exec» Bet: 
%% 

And Priſoners in Execution as aforeſaid, in 7 Mir u 
Priſon (except in London and Weſtminſter) bo 
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they petition the Court to be diſcharged, &. 
are to give Notice to their Creditors at whoſe 
Suit they were charged, that they deſign to pe- 
tition, with a true Copy of the Account of their 
whole Eſtates intended to be delivered in to the 
Court, Sc. and then on ſuch Petition, the Priſo- 
ners ſhall have a Rule of Court to be brought 
to the next Aſſiſes for the County; and: the Cre- 
ditors ſhall be ſummoned to appear there thirty 
Days before, and at the Aſſiſes the Judges on Ex- 
amination ſhall determine the Matter, and give 
julgment and Relief, Sc. The Charge of car- 
rying the Priſoners to the Aſſiſes not to be above 
12 d. a Mile, to be paid out of their Effects, or 
if they have none, out of the County Stock. 3 Geo; 
2, 4. 27. | f 
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Writs of Error to reverſe and ſet afide Judg- 


ments and Executions; 


A Writ of Error iſſues out of e , and 
1 lies where any one is grieved by the Pro- 
ceedings and Judgment in any Court of Record; 
It is returnable in B. R. and if upon the Tran- 
ſcript of the Record ſent into that Court, it ap- 
pears there is Error in the Proceſs, or in the gi- 
ing of Judgment, then tis reverſed : But if there 
appear to be none, then is the Judgment affirmed 
th double Coſts. | 
On Judgments given in the King's Bench, where 
de Suit is by Bill, Writ of Error lieth out of 
he Chancery returnable in the Exchequer-Chamber, 
efore the Judges of C. B. and Barons of the Ex- 
bdequer, Sc. But if the Suit is by Original Writ, 
r where the King is Party. or if it be after Judg- 
ſent affirmed in the Excbrquer-Chamber, Writ of 
M | Error 


c. the Perſon that brings Writ of Error muſt 


the Chief ſuſtice only, or the eldeſt Judge, ougit 
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Error lies only in Parliament : To reverſe a Jug 


ment in the Common Pleas, the Writ is to he me. 
turn d in B K. and Error is not to be brought i : 
Parliament; except a Judgment of that Court; r 
affirmed, &c. in the King's Bench: And errone. n 
ous Judgment given in the Exchequer is to le ex 7 
mined and corrected by the Lord Chancellor, &. 
and ſome of the Juſtices. Fut. 27 Eliz, c. 8. y W 
El. 1, 31 Ed. 3. c. 12. 7 
When a Writ of Error is brought, the Party ec 
is in the Time appointed by the Rule to certify be 
the Record; and he muſt cauſe the Roll where WWM,, 
the Judgment is entered to be marked with th th 
Word We in the Margin, whereby the othe WW1) 
Party may take Notice of it; and the Plaintiff Bi 
Attorney may take out Execution upon the judę fr 


ment if a Sper/edeas be not taken forth, allowed 
with the Sheriff cf the County: And in all Caſs 
after Verdict, in Actions of Debt on Bond, far 
the Payment of Money, or upon any Contrad. 


put in good Bail, to proſecute his Writ with E 
fect; and to pay the Debt and Damages, and all WM... 
all Coſts . for delaying of Execution 
if Judgment be affirmed. For if Bail be not pu 
in, the Writ of Error is no Superſedeas to tie ..; 
Execution; but the Writ is in Being, until a Nal 
proſequi enter d, or Judgment affirmed, Cc. Mic 
22 Car. B. R. 3 Jac. I. c. 8. 6 Rep. 26. 

Any Perſon damnified by Error in a Recall 
may bring a Writ of Error to reverſe it; M. 


to allow a Writ of Error: The Errors of a Ju Wh, ; 
ment are to be aſſigned upon the Record, to ip 

ar to the Court; and if they are not aſſgul 
in the Term, the Writ of Error ſhall abate. 4 


Judgment cannot be reverſed in Part, and 
e hs, f 
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good for other Partz but if there be Error in 
awarding Execution, the Execution only, and not 
the Julgment ſhall be reverſed : And if a Judg- 
ment is reverſed by Writ of Error, the Plaintiff 
may bring a new Action for the ſame Cauſe. Co. 
Jac. 534. Lelv. 112. Hob. go. a 

A late Statute ordains, that all Writs of Error, 
wherein there ſhall be any Variance from the 
Original Record, or other Defect, may be amend- 
ed by the Court; and where any Verdict hath 
been given, in any Action in the Courts at Meſt- 
minſter, or other Court of Record, the Joo 
thereon ſhall not be ftayed or reverſed for any 
Defect or Fault in Form, or Subſtance, in any 
Bill, Writ, &c. or for Variance in any ſuch Writs 


6. WW from the Declaration or other Proceedings. 5 Geo. 
ed L 0 

is 7 | 

„ Form of a Writ of Error in B. R. 

all, | | 
ul EORGE the Second, &c. To our beloved and 


aithful, &c. Greeting : Becauſe in the Record 
ind Proceſs, and alſo in giving Judgment of the 
101 Wo, which was in our Court before you, and your 
ompantons, our Fuſtices of the Bench, by our Writ 
Nauen A. B. and C. D. of à certain Treſpaſs on the 
aſe, done to the Damage of the ſaid A. 1001. as 
Mick , Jaid, Error manifeſt hath intervencd, to the great 
Damage of him the ſaid C. D. as by his Complaint 
ve are informed; we, willing that the Error, if there 
GS: an, hould be corrected in due Manner, and that 
Wl and Peedy Juſtice be done to the Parties aforeſaid, 
Jug WW» this Behalf, command you, that if Tudgment be 
0 pon given, then that Record and Proceſs of the 
(1g OP . aforeſaid, with all Things concerning it, to us 
17 Seal, diftinfly and openly you ſend, and 

1 Mrit; fo that thoſe * may have the Day, Kc. N 
2 1 
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the End that looking into the Record and Proceſs aq 

ſaid further, wwe may canſe to be done thereupon jy 
correcting that Error, what of Right, and accord 


to the Laws of our Kingdom, onght to be done Ihen 
- Witneſs, G. "35g 


— 


nn 


n. 


Okt Etlates in Lands and Goods, and ho 
agatquired; Anteſtoꝛs, Heirs, Executus 
und Adminiſtratozs. | 


STATE is that Title or Intereſt which e 
Man hath in Lands, Tenements or oth 
Things. And Eſtates are Real, of Land 
and Tenements; or Perfonal, of Goods and C 
tels; otherwiſe diſtinguiſhed into Freeholds, thi 
deſcend to the Heir, and Chattels which ppl 
the Executors: Alſo ſome Eſtates are made] 
Words, and others implied by Law; and tt 
Word Eſtate in Deeds and Grants generally ol 
prehends the whole in which the Party hath 
© Intereſt or Property, and will paſs the ſame. 
Ihe Eftates and Lands wa vo in this Lig 
dom, are obtained and held in divers Manners: t 


1. By Diſcent and Right of Blood. 
2. Conveyance, or Grant from one Ma 
1 another. 
3. Ancient Tenures and Holdings of Lan 


©... Diſcent is where a Man hath Land or * 
Eſtate of Inheritance in Fee-ſimple, and d 
without making any Diſpoſition thereof, but Mer 
veth it to go (as the Law calleth it) to the Heu 
0 2 a + 


rived to a Man, as Heir and by Right of Blood. 
from an Ayceſtor; and this is the worthieſt Means 
hereby Lands can be acquired. 1 {nft. 13, 227. 


all inherit; as the Male and all Deſcendants from 
him, before. the Females; and the elder Brother 
and his Poſterity, before any younger Brother, &. 
A Siſter of the whole Blood ſhall be preferrd be- 
ore the younger Brother of the Half Blood: But, 
ſuch younger Brother may be Heir to his Father or 
Uncle; tho not to a Brother, for Want of the 
hole Blood. And a Perſon to have Land in Fee- 
ſimple, by Diſcent, muſt be Heir of the whole 
Blood: By which Rule, where I ands deſcend to the 
bon from the Father, and he enters and dies ſeiſed, 


1 
thet 


he Part of the Father; and if there be none ſuch, 
t ſhall Eſcheat. 1 Inf. 14. 3 Kep. 4. Lit. Se. 4. 
And Diſcent is Lineal, or Collateral; Lineal is 
ownwards in a right Line, from Grandfather to 
ather, Father to Son, Cc. and the lineal Heirs 
all ficſt inherit: Collateral is a Diſcent which 
ringeth out of the Side of the whole Blood; as 

$ Grandfather's Brother, Father's Brother, and 
0 downwards: So that if a Man purchaſe Lands 
n Fee-ſimple, and dies without Ille, for Default 
the Right Line, he who is next of Kin in the 
vllateral Line of the whole Blood, ſhall have the 
ands, by Diſcent as Heir to him. In Caſe of Di- 
cents, when Land deſcends on the Part of the Fa- 
der, the Heirs of the Mother ſhall not inherit; and 
yhere Lands deſcend on the Part of the Mather, 
be Heirs of the Father ſhall not inherit: Tis 
therwiſe in caſe of Purchaſe, where a Son -pur- 
ues Lands and dies without leaving Iſſue; if 

bf 9 Nees 0f:hg Bare of the Father, thoſe 
3 on 
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is 2 Means whereby Lands or Tenements are de- 


In Diſcents, the next and moſt worthy of Blood 


thout Iſſue, this Land ſhall go to the Heirs of 


\ ” 


. eg 
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on the Mother's Side ſhall inherit the Lands. 
Inft. 10, 11, 13. 1 Ventr. 415. | 
Inheritances may lineally deſcend, but not + 
ſcend; and in the right Line, Children ſhall inherit 
their Anceſtors without Limitation ; but the An 


ceſtors may not take from the Children, for th A 
Father can never come to the Lands which his Wi": 
hath purchaſed by lineal Aſcent z though he my 
by collateral Aſcent, where the Land of the 90 Tao 
comes to his Uncle, and then to his Father: uit) 
the collateral Line, the Uncle inherits the Nephen, ot 
and the Nephew the Uncle. The elder Broth o 
of the whole Blood ſhall have Land by Difcent of 1 
that is purchaſed by a middle or younger Brother, ed 
jf they die without Iſſue: And when there is n ſand 
Brother or Siſter, the Uncle ſhall have it as Heir; ſhall 
but it may afterwards deſcend to the Father, x the | 
Heir to the Uncle; and if after the Diſcent ber 
the Uncle, the Father hath Iſſue another Son « WW 
Daughter, that Iſſue ſhall enter upon the Uncle, b) 
and hold the Eſtate. Lit. 3, 4. 1 Inft. 11. 3% 
. 40. Vaugh. 244. | | ons 
There is a Difference between Diſcents fron v l 


Father and Mother to their Children, and between le! 
Brothers and Siſters; a Son or Daughter need be 
only of the Blood either of Father or Mother, 
which hath the Inheritance; But the Brothen 
and Siſters muſt be of the ſame Father and Mo 
ther, to inherit one another. From this it is, th 
if a Man hath Iſſue two Sons by divers Venten, 
the younger Brother of the Half Blood ſhall nt 
have the Land purchas d by the elder Brother, a 
his dying without Iſſue; but the elder Brothers 
Uncle or next Couſin. If a Man hath two Wivs, 
and by one Wife he has a Son and a Daughter, ad 
a Son by the other, and then dies ſeiſed of Land 


ab Aa” 
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any Iſſue, before actual Seiſin, the Land ſhall de- 
end to the younger Brother; but if the elder 
Brother had entered, then the Siſter ſhall have the 
Land as Heir to him. 1 If. 14, 13. 3 Rep. 4 l. 
Noy 68. ; 
As in Diſcents one muſt be Heir to him that 
was laſt actually ſeiſed; ſo none can inherit Lands 
as Heir, but the Blood of the firſt Purchaſer. 
Though the Law takes no Notice of the Diſabi- 
luy of the Father in caſe of Diſcent, relating to 
Brothers and Siſters, as to their Eſtates: A Man, 
who had Iſſue a Son and a Daughter, was attainted 
o Treaſon, the Son having purchaſed Lands, and 
died without Iſſue; and it was held, that notwith- 
ſtanding the Attainder of the Father, the Daughter 
ſhall take by Diſcent from her B other, becauſe 
the Eſtate between them was immediate, and 
therefore the Father's Inability ſhall not hinder 
it, 1 Inf. 12. Litt. 8. 4 Leon. 5. 
By Diſcent, Lands in Fee-ſimple ſhall go, 1. 


Sons firſt, in order of Birth, and for Want of Sons, 
to all the Daughters equally, who are called Par- 
ceners, and all of them inherit as one Heir. 2. If 
the eldeſt Son hath no. Iſſue, then to his next eld- 
et Brother of the whole Blood, and his Iſſue; and 
for want of a Brother, to a Siſter or Siſters of the 
whole Blood, and her and their Iſſue. 3. If ther 

be no Brother or Siſter, then to the Uncle, an 

his Iſſue; and for Want of an Uncle, to an Aunt 
or Aunts, and their Iſſue. 4. And if there be no 
Uncles or Aunts, then to Couſins, in the neareſt 
Degree of Conſanguinity. And where Lands are 
purchaſed by Brethren; after Uncles and Aunts, 
he Land ſhall go to the Father, and the Half 
Blood, and their Iſſue; and for Want; of Uncle, 


an 


To the eldeſt Son as Heir, and to his Iſſue; the 


Jn, Father and Half Blood, to the next of Kin 
R 


1 
i 
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in the collateral Line: Here the Half Blood com 
in after the Father, as being of the whole Blool 
to him; tho not to their Brethren, 1 Inf. 16, 
12, Se. Wood's Inft. 218. In Diſcent of Eat. 
Tail Half Blood is no Hindrance; for the Iſſue 
are in per formam Doni, and always of the wha 
Blood to the Donee. 3 Rep. Fo TH an 
Sometimes Diſcent is by Cuſtom of Fee - ſimpl 
Lands to all the Sons, or to all the Brothen, 
where one dies without Iſſue, as in Caveltind in e 
the County of Kent: All the Sons ſhall inherit, 
like unto Siſters at Common Law; and the Hei 
at the Age of fifteen Years may give and ſell hi tei 
Lands, and though his Father be attainted of Tre 
ſon or Felony he ſhall inherit. Lit. 210. 1 
140. 
And there is a Cuſtomary Diſcent of Lands in 
ſome antient Boroughs and Manors, to the your 
geſt Son, and ſometimes to the eldeſt Daughte, 
Fe. as in Borough Engliſh, and by other Cuſtoms; 
But where the youngeſt Son dies, having no Iſſue | 
the eldeſt Son is Heir to him. Hitch. 102. 1 LET 
239. 
fo to Diſcents of Borough Engliſh Lands, the 
Cuſtom goes with the Land, and guides the Db 
ſcent to the youngeſt Son; altho' there be Devile 
Sc. to the contrary. 2 Lev. 138. ut, 
In the Learning of Diſcents in general, then 
are ſome Things further to be taken Notice of: 


1. Where Parties are in by Diſcent, or ute 
chaſe. 1 | = 


2. Where Diſcents toll an Entry. | 


1. Diſcent being created by Law, and the mln 
antient Title, an Heir is in by that, beſo! 
Grant, or Deviſe, If a Man gives _— 
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Lands by Will to one who is Heir at Law, the 
Peviſe is void, and he ſhall take by Diſcent; And 
where a Father deviſes his Land to his Wife for 
Life, and after her Deceaſe to his eldeſt Son; tho 
the Son doth not take the Eſtate preſently: on the 
Neath of the Father, he ſhall be in by Diſcent, 
and not by Purchaſe, and the Deviſe ſhall be void 
as to him. Dyer 126. Style 148, ; 
When the Heir takes that which his Anceſtor 
would have taken if living, he ſhall take it by 
Diſcent; and not by Purchaſe: But generally 
where an Eſtate is deviſed to the Heir at Law, at- 
tended with a Charge, as to pay Money, Debts, 
c. in ſuch Caſe he takes by Purchaſe, and not by 
Diſcent. And a Man can have Lands no other 
ay than by Diſcent or Purchaſe. 2 Danv. Abr. 
$57. 1 Lat. 593. 
2. A Diſcent which takes away an Entry is 
here one dies ſeiſed of Lands, in which another 
ath Right to enter, and it deſcends to his Heir 
ſuch Diſcent ſhall take away the other's Right o 
Entry, and put him to his Action for Recovery 
hereof: But a Diſcent ſhall not take away the 
ntry of Leſſee for Years, &c. who hath no Free- 
bold; and if it be of ſuch Things as lie in Grant; 
s Advowſons, Rents, Commons in Groſs, c. it 
uts not him that hath Right to his Action. And 
hen bo where a Diſſeiſor dieth ſeiſed, and the Law 
aſteth the Lands upon his Heir, this is a Diſcent 
nich tolls an Entry at Common Law; by Sta- 
bu me, it is only where the Diſſeiſor had peaceable 
9 five Years. 1 Inft. 237, 238. Kat. 32 
8, c. 33. | 
The Heir is to enter into Lands deſcended to 
um, to intitle him to the Profits, W. 
ore e A Corvchance is a Deed which paſſeth Lands 
merk nd Tenements from one Man to another: And of 
Lav _ 4; * 
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99 5 Deeds and Conveyances there are ſeyeri 
orts. . | 


| 


LanDs Coyver'd, 


1. By Feoffment. | 5. By Surrender. ti 
2. By Leaſe and Releaſe, 6. By Gift and Grant. 
and Confirmation. 7. By Leaſe. 

2. By Bargain and Sale. | 8. By Mortgage, 

4. By Fine and Reco- | 9. By Aſſignment. 
very, | 10. By Will. 


I. Feoffment is a Grant or Conveyance of any 
Manors, Meſſuages, Lands or Tenements to at. 
other in Fee, to him and his Hears for ever, hy 
the Delivery of Seiſin and Poſſeſlion of the Thing 
granted: And in every Feoftment the Grantor y 
called the Feotfor, and he that receives by Virtue 
thereof is the Feoffee. And the Livery and Seifin 
is made in the Preſence of Witneſſes, all Perſons 
being removed from the Lands, &c, when the 
Feoftee or his Attorney makes an Entry on the 1 
Premiſſes. Lit. lib. i. | 

The Deed of Feoffment is our moft antient 
Conveyance of Lands; and is ſaid to excel the 
Conveyance by Fine and Recovery: For it clean ne 
all Diſſeiſins, Abatements, Intruſions, and other 
wrongful Eſtates, which no other Conveyance 
doth; and for that it is ſo ſolemnly and N 
made, it has been of all others the moſt obſerve 
It bars the Feoffor of all preſent and future Right, 
and Collateral Benefit, as Conditions, Power d 
Revocation, Gc. and deſtroys contingent Uſes: 
But Feoffment may not be of ſuch Things whete 
of Livery. of Seiſin cannot be made, the Live 
being a Ceremony. uſed by which the comma lp. 
People may iſce the Paſſing or Alteration of r , 


Eſtate; 


A 


% 3 : 
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Fate; and if either of the Parties die before Li- 
very and Seiſin, the Feoffment will be void. Val. 
Hub. 235. Plowd. 554, 214. 1 lift. 5. 

As a Feoffment is a Common Law Conveyance, 
and executed by Livery, it makes a Tranſmuta- 
tion of Eſtate ; but a Conveyance on the Statute 
of Uſes, ſuch as a Covenant to ſtand ſeiſed, &c. 
makes only a Tranfmutation of Poſſeſſion, and 
not of Eſtate. If a Feoftment in Fee be inrolled, 
but no Livery made; it is no good Feoffment, 
but the Inrollment ſhall conclude the Perſon to 
lay that it was not his Deed : But where a Bar- 
gain and Sale of Lands is not inrolled, and the 
Bargainor delivers Livery and Seiſin of the Land, 
according to the Form of the Deed, it has been 
held a good Feoffment. 2 Lev. 77. Poph. 6. 2 
And. 68. | 

Where a Man makes a Feoffment, without any 
Conſideration 3 by that the Eſtate paſſes, but not 
the Uſe, which ſhall deſcend to the Heir. A Feoff- 
ment 1n Fee, made by Tenant in Tail, doth not 
give the Inheritance of the Tail to the Feoffee, 
nor is he thereby Tenant in Tail; for none ſhall 
be ſuch but he who is comprehended in the Gift 
de by the Donor : But it gives away all the im- 
mediate Eſtate the Feoffor had : Though if Leſſee 
or Life, and the Reverſioner in Fee, make a 


7 Feoffment 5 Deed, each grants his Eſtate; the 
1 ſlee his by Livery, and the Fee from him 


WP" Remainder. 1 Leon. 182. Plowd. 562. Hob. 
35. 6 Rep. 15. | 


A Deed of Feoffment is always applied to a cor- 


oral and immoveable Thing; as a Houſe, or 
nd, Se. And a Feoffment of Lands, to hold to 
* e Feoffee and his Heirs, after the Death of the 
ork coffor, though Livery be made upon it, yet it is 


void Feoffment z for an Eſtate of Freehold in 
Lands 


12 Of Eſtates, Anceſio2s, Pelrg, Se. 


Lands cannot begin at a Day to came: But a Leaſe 
tor Life in Reverſion, after the Death of another 
is a good Eſtate in Reverſion. Hob. 171. 2 Nil, 
Abr. 846. | 

At Common Law, before Leaſe and Releaſe, 
Feoftment was the general Conveyance ; but if 
Livery and Seiſin could not be made, by Reaſon 
there was à Tenant in Poſſeſſion, the Reverſion 
was granted, and the particular Tenant attorn', 
1 Inſt. 49. Now the Deed of Leaſe and Relex( 
has taken Place of this Deed ; the Statute 27 Hz, 
uniting the Uſe to the Poſſethon, without actual 
Entry, Ec. 5 


The Form of a Deed of Feoffment. 
F ALES Indenture made the Day of, Cc. in 
J the ninth Year of the Reign of our Sove- 
* reign Lord George the Second, by the Grace of 
God King of Great Britain, France and lreland, 
Defender of the Faith, Sc. and in the Year at 
our Lord 1736. Between A, B. of the Pariſh of, 
c. in the County of & Gent. of the one Pan, 
and C. D. of, &c. in the County aforeſaid, Eſq 
Jof the other Part, Witneſſeth, That the ſaid A. b. 
* for and in Conſideration of the Sum of Three 
© Hundred Pounds of lawful Money of Great 
* Britain, to him in Hand paid by the ſaid C. U. 
the Receipt whereof the ſaid A. B. doth hereby 
* confeſs and acknowledge, and for other good 
© Cauſes and Conſiderations him thereunto mo- 
* ving, he the ſaid A. B. bath granted, bargaine! 
© and ſold, aliened, enfeoffed, releaſed and con- 
©firmed, and by theſe Preſents doth grant, bai 
gain and ſell, alien, enfeoff and cenfirm unto 
* the ſaid C. D. his Heirs and Aſſigus for ever, 
* All that Meſſuage or Tenement ſituate, &. 
CHI © now 
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now in the Poſſeſſion of, Sc. and alſo the Re- 
© verſion and Reverſions, Remainder and Remain- 
© ders, Rents and Services thereof; and all the E- 
« ſtate, Right, Title, Intereſt, Claim and Demand 
* whatſoever of him the ſaid A. B. of, in and to 
the fame Premiſſes, and of, in and to every Part 
and Parcel thereof: Jo have and to hold the ſaid 
Meſſuage or Tenement, and all and ſingular 
the Premiſſes above-mentioned, with the Ap- 
purtenances, unto the ſaid C. D. his Heirs and 
Aſſigns, to the only proper Uſe and Behoof of 
* him the faid C. D. his Heirs and Aſſigns for 
' ever. And the ſaid A. B. for himſelf, his Heirs 
and Aſhgns, - doth covenant and grant, to and 
* with the ſaid C. D. his Heirs and Aſſigns, that 
* he the ſaid A. B. now is lawfully and rightfully 
ſeiſed in his on Right of a good, ſure, perfect, 
* abfolnte and indefeaſible Eſtate of Inheritance 
in Fee-ſtmple, ' of and in all and ſingular the 
* {aid Mefſnage and Premiſſes above-mentioned, 
and of every Part and Parcel thereof, with the 
* Appartenances, without any Manner of Condi- 
tion, Mortgage, Limitation of Uſe or Uſes, or 
* other Matter, Cauſe or Thing, to alter, change, 
charge or determine the ſame : And alſo that * 
* the faid A. B. now hath good Right, full Power 
' and lawful Authority in his own Right to grant, 
bargain, ſell and convey the ſaid Meſſuage and 
Premiſſes above- mentioned, with the Appurte- 
nances, unto the ſaid C. D. his Heirs and Alſigns, 
' To the only proper Uſe and Behoof of the id 
C. D. his Heirs and Aſſigus for ever, according to 
the true Intent and Meaning of theſe Preſents: 
; And alſo that he the ſaid C. D. his Heirs and Aſ- 

ſigns, mall and may from Time to Time, aud at 

all Times for eyer 3 aceably and qui- 

etly have, hold, occupy, Postelt mad enjoy, a 
* an 
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* and ſingular the faid Premiſſes above mentionef 
to be hereby granted, with the Appurtenances 
: © without the Let, Trouble, Hindrance, Moleſtz. 
Cr © tion, Interruption and Denial of him the (ail 
2 A. B. his Heirs or Aſſigns, and of all and every 
other Perſon and Perſons whatſoever claiming ct 
* to claim, by, from or under him, them or an 
© of them. And further, that he the faid A. B. an 
© his Heirs, and all and every other Perſon and 
© Perſons, and his and their Heirs, any Thing ha 
* vivg or claiming in the ſaid Meſſuage and Pre 
8 miſſes above-mentioned, or any Part thereof, by, 
* from or under him, ſhall and will at all Times 
hereafter, at the Requeſt and Coſts of the ſail 
C. D. his Heirs or Aſſigns, make, do and ere. 
cute, or cauſe or procure to be made, done an 
executed, all and every further and other lawfil 
and reaſonable Grants, Acts and Aſſurances in 
the Law whatſoever, for the further, better, 
and more perfect Granting, Conveying, ant 
Aſſuring of the ſaid Premiſſes hereby granted, 
with the Appurtenances, unto the ſaid C. D. hy 
* Heirs and Aſſigns, to the only proper Uſe and 
* Behoof. of the {aid C. D. his Heirs and Afſigu 
© for ever, according to the true Intent and Meat 
* ing of theſe Preſents, and to and for none othet 
Ulle, Intent or Purpoſe whatſoever. And lafh, 
the ſaid A. B. hath made, ordained, conſtituled 
and appointed, and by theſe Preſents doth make, 
* ordain, conſtitute and appoint E. F. and C. I 
* of, Sc. his true and lawful Attornies jointly, 
* and either of them ſeverally, for him and i 
his Name, into the ſaid Meſſuage and Premiſlss 
* with the Appurtenances hereby granted and 
* conveyed, or mentioned to be granted and coir 
© veyed, or into ſome Part thereof, in the Name 
© of the whole to enter, and full and pon 
« £1110 
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jon and Seiſin thereof for him, and in his 

_ to take and have; and after ſuch Poſſeſ- 

* fon and Seiſin ſo thereof taken and had, the like 

full and peaceable Poſſeſſion and Seiſin thereof, 

© or of ſome Part thereof, in the Name of the 

© whole, unto the ſaid C. D. or to his certain At- 

* torny or Attornies in that Behalf, to give and 

deliver; To hold to him the ſaid C. D. his 

* Heirs and Aſſigns for ever, according to the 

* Purport, true Intent and Meaning of theſe 

preſents, ratifying, confirming and allowing all 

and whatſoever his ſaid Attornies, or either of 
them, ſhall do in the Premiſſes. In Witneſs 
* whereof the Parties firſt above-named have to 
* theſe preſent Indentures interchangeably ſet 
* their Hands and Seals, the Day and Year above- 
* yritten,” 2 


2. Leaſe and Releaſe is the moſt common Deed 


e Conveyance now in Uſe; to convey any 
bebt or Intereſt in Lands or Tenements, to an- 
ther who hath .the Poſſeſſion thereof. And this 
ni Conveyance by Leaſe and Releaſe amounts to a 


reoftment, the Uſe drawing after it the Poſſeſſion, 
and ſupplying the Place of Livery and Seiſin, re- 


her bred in that Deed. ; 

lh, In the Making of it, a Leaſe or Bargain and 
ed le for a Lear, or ſuch like Term, is firſt pre- 
abe, ed and executed; to the Intent that by Vir- 


le thereof the Leſſee may be in Poſſeſſion of the 
Lands intended to be conveyed by the Releaſe, 
nd thereby, and by Force of the Statute 27 H. 8. 
10. for transferring of Uſes into Poſſeſſion, be 
nabled to take a Grant of the Reverſion and 
Mheritance of the ſaid Lands, &c. to the Uſe of 
imſelf and his Heirs for ever: Upon which, 
e Releaſe is made, reciting the Leaſe for a 
| Year, 
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Year, and declaring the Uſes. And in thel 
Caſes, a Pepper-Corn Rent in the Leaſe for 
Year is a good Reſervation, and ſufficient to ra 
11 5 to make the Leſſee capable of a Relez 
2 Vent. 25. | | | 
The Leaſe for a Year miſt have the Won 
Bargain and Sell for Money; and 5 6. or m 
other Sum, altho' never paid, will be a good Ca 
fideration z whereupon the Bargainee for a Tear 
immediately in Poſſeſſion, on the Executing « 
the Deed, without actual Entry: But if only th 
Words Demiſe, Grant, and to Farm let are uſed, i 
that Caſe the Leſſee cannot accept of a Rele 
of the Inheritance until he hath actually enter 
and is in Poſſeſſion. 2 Lill. Abr. 4.35. 
A Leaſe and Releaſe make but one Conveyand 
being in the Nature of one Deed: And to 
Perfection of this Need, it is required that! 
Who makes the Releaſe have an Eſtate in himſch 
out of which the Eſtate may be derived to tl 
Releſſee; the Releſſee is to have an Eſtate} 
Poſſeſſion, in Deed or in Law, in the Land wht 
of the Releaſe is made, as a Foundation for ti 
Releaſe ; and there muſt be ſufficient Words 
Law, not only to make the Releaſe, but to or 
and raiſe a new Eſtate, or the Releaſe will not 
ood, It is neceſſary in all Caſes, where 21 
eaſe of Lands is made, that the Eſtate be tum 
to a Right, and there are two Rights to the EA 
and alſo to the Poſſeſſion : Or elſe there muſt 
Privity of Eſtate, between the Tenant in Pol 
ſion and the Releſſor, without which a Rea 
will not operate. 1 Inf. 22. 1 Mod. 252. 2 
435 1 
In caſe a Releaſe be made by one, that at! 
Time of the making thereof had no Right; 
to a Man that at that Time had nothing in! 
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ands, ſuch Releaſe is void, becauſe he ought to 
zwe a Freehold, or a Poſſeſſion, or Privity. But 
f Man make a Leaſe for Life, Remainder for 
lle, and the firſt Leſſee dieth; and then the 
eſſor releaſes to him in Remainder, before En- 
ry, this is a good Releaſe to enlarge his Eſtate; 
e having an Eſtate in Law capable of Enlarge- 
nent by Releaſe before Entry had. Noy Max. 74. 
laſt. 270. * 
A Releaſe to a Man and his Heirs, will paſs as 
Fee- ſimple; and if made to a Perſon and the 
ders of 85 Body, by this the Releſſee hath an 
ſtate-Tail. And where a Man releaſes to another 
1 his Right which he hath in the Land, without 
ſing any more Words, as to hold to him and his 
eits, 0 the Releſſee hath only an Eſtate for 
le. Dyer 263. 
Theſe Releaſes, that enure þy Way of Paſſing 
way an Eſtate, may be made upon Condition, or 
th a Defeazance ; ſo as the Condition, Sc. be 
potained in the Releaſe, or delivered at the ſame 
ime with it: And there may be in this Deed a 
ccital, Covenants, Warranty, G. * 
A Confirmation is in Nature of a Releaſe, 
here one having Right unto Lands makes a Deed 
dum who has Poſſeſſion of them, to enlarge his 
ae, or make his Poſſeſſion perfect. And it is 
wiſe a Means whereby a voidable Eſtate is 
ale ſure and unavoidable,” 1 It. 295: | 
And this Confirmation, which is often joined 
d Leaſe and Releaſe, may be for perfecting an 
ſtate, by making a conditional Eſtate abſolute 
for increaſing it; as where an Eſtate for Years 
made Leaſe for Life, c. or it may be for di- 
uniſhing, by confirming the Eſtate of a Tenant 
t a leſs Rent: But the prior Eſtate muſt not 
void; for a Confirmation will have no Effect 
ff! 
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upon an Eſtate that is void in Law, or deter. 
mined. 1 Inft. 301. \Litt. 515. 
If Tenant for Life grant a Rent-Charge, &. 
to one and his Heirs, he in Reverſian is to cr. 
firm it; otherwiſe it is good only for the Life d 
Tenant for Life. Litt. 329. ; 


Form of a Leaſe for a Year, whereon t 
ground a Releaſe. 


G ＋ HIS. Indenture made, &c. Between A,B 
f of, Sc. of the one Part, and C. D. d 
Sc. of the other Part, Witneſſeth, that the ſad 
A. B. for and in Conſideration of the Sum d 
* Five-Shillings of lawful Britiſh Money to hin 
in Hand paid by the ſaid C. D. the Recei 
* wherecf is hereby acknowledged, he the fad 
A. B. -huth granted, bargained and ſold, anl 
by theſe Preſents doth grant, bargain! and fel 
* unto the ſaid C. D. All that Meſluage or Te- 
nement, Cc. with the Rights, Members and 
* Appurtenances thereof, ſituate, lying and beny 
* in, &. in the County of F. and all Houls, 
* Edifices, Buildings, Gardens, Orchards, Land 
Meadows, Commons, Paſtures, Feedings, Tres, 
Woods, Underwoods, Ways, Paths, - Waters 
* Water-courſes, Eaſements, Profits, Commoditis, 
* Advantages, Emoluments and Hereditament 
whatſoever to the ſaid Meſſuage or Tenemell 
belonging, or in any wiſe appertaining, or v 
now are or formerly have been accepted, '* 
puted, taken, known, © uſed, occupied or ei. 
© zoyed, to or with the ſame, or as Part, | Par 
© or: Member. thereof, or of any Part there; 
and the Reverſion and Reverſions, Rema. 


„ der and Remainders, Rents and Seryices 0 
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© the ſaid Premiſſes above-mentioned, and of 
« every Part and Parcel thereof, with the Ap- 
« purtenances : To baue and to bold the ſaid 
© Meſſuage or Tenement, Lands, Hereditaments 
© and Premiſſes above-mentioned, and every Part 
© or Parcel thereof, with the Appurtenances, unto 
t the ſaid C. D. his Executors, Adminiſtrators 
© and Aſſigns, from the firſt Day of this Inſtant, 
gc. for and during and unto the full End and 
erm of one whole Year, from thence next 
ind immediately enſuing and following, and 
fully to be complete and ended: Hilaing and 
fing therefore one 1 * Corn in and upon 
the Feaſt of St. Michael the Archangel, if de- 
manded: To the Iment that by Virtue! of theſe 
breſents, and by Force of the Statute for tranſ- 
ferring of Uſes in Poſſeſſion, he the ſaid C. D. 
may be in the actual Poſſeſſion ol · all and ſin- 
gular the {aid Premiſſes above-mentioned, with 
the Appurtenances, and thereby be enabled to 
accept and take a Grant and Releaſe of the Re- 
verſion and Inheritance thereof, to him and his 
eine Heirs, to the only proper Uſe and Behoof of 
vic im the ſaid C. D. his Heirs and Aſſigns for 
ever. In Witneſs, &c. 1 013% 2 


ite The Form of the Releaſe. and Conveyance of 
nents 5. babe Leaddoy 3 | on 
meld 1494 48 i i464 | 1190 | 

wi HIS Indenture made the Day and Tear, 
| l Sc. Between A. B. of, &. of the one 


c er Part, and C. D. of, c. of the other Part, 

Patel Vuneſſeth, That the ſaid A. B. for and in Con- 

ereol f fiteration. of the Sum of Six hundred Pounds 

man lawful Money of Great: Briiain, to him in 

ces c Haul paid by the ſaid C. D. the Reckipt * 
N 2 : 


* 
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? of the ſaid A. B. doth hereby confeſs and x. 
knowledge, and for divers other good Canfe 
and Contiderations him thereunto moving, he 
the ſaid A. B. Hath granted, bargained and 
fold, aliened, releaſed and confirmed, and by 
- , theſe Preſents doth fully, freely and abſolutely 
rant, bargain and fel}, alien, releaſe and col. 
"i unto the ſaid C. D. (in his actual Poſk. 

* fion now being, by Virtue of a Bargain ar 
* Sale to him thereof made for one Year, by I 
* denture bearing Date the Day next before the 
© Day of the Date of theſe Preſents, and by 
Force of the Statute for transferring of Uſes i 
* to Poſſeſſion) and to his Heirs and Aſſigns fil 
ever, All that Meſſuage or Tenement, &. 
with the Rights, Members and Appnrtenans 
© thereof, ſituate, lying and being in, &. 
the County of, Sc. aforeſaid, and all Hou 
© Edifices, Buildings, Gardens, Orchards, Land 
© Meadows, Commons, Paſtures, Feedings, Tre 
© Woods, Underwoods, - Ways, Paths, Watt 
Water-courſes, Eaſements, Profits, 'Conimad 
ties, Advantages, Emoluments and Here 
© ments whatſoever to the faid Meſſuage or! 
© nement belonging, or in any wiſe appertaini 
or which now are, or formerly have been! 
* cepted, reputed, taken, known, uſed, occopt 
© or enjoyed, to or with the ſame, or as 
© Parcel or Member thereof, or of any Part the 
of; and alſo the Reverſion and Reverſions, 
'© mainder and Remainders, Rents and Service 
all and ſingular the faid Premiſſes above: 
* tioned, and of every Part and Parcel the 
with the Appurtenances; and alſo all the 
* ftate, Right, Title, Intereſt, Claim and 
mand whatſoever, as well in Equity as in 
* of him the ſaid A. B. of, in and to all T 
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; gular the ſaid Premiſſes, and of, in and to every 
Part and Parcel thereof, with the Appurtg- 
* nances; and alſo all Deeds, Evidences and Wri- 
, tings, touching or concerning the ſaid Premiſſes 
only, or only any Part thereof, together with 
true Copies of all other Deeds, Evidences and 
Writings, which do concern the ſaid Premiſſes, 
or any Part thereof, jointly with any other 
Lands or Tenements, now in the Cuſtody or 
poſſeſſion of him the ſaid A. B. or which he 
can or may get or come by without Suit in Law, 
| the ſaid Copies to be made and written at the 
' Requeſt, Coſts and Charges of the ſaid C. D. 
his Heirs and Aſſigns: 15 have and to hold 
' the ſaid Meſſuage or Tenement, Lands, Here- 
ditaments, and all and ſingular the Premiſſes 
| aboye-mentioned, and every Part and Parcel 
thereof, with the Appurtenances, unto the ſaid 
C., D. his Heirs and Aſligns to the only proper 
' Uſe and Behoof of the {aid C. D. his Heirs and 
Aſſigns for ever. And the ſaid A. B. for him- 
ſelf, his Heirs and Aſſigus, doth covenant and 
grant to and with the ſaid C. D. his Heirs and 
| Aſligns, that he the ſaid A. B. now is the true, 
lawful and rightful Owner of the ſaid Mef- 
| Juage, Lands, Tenements, Hereditaments and 
Fremiſſes above-mentioned, and of every Part 
or Parcel thereof, with the Appurtenances. 
Aud alſo that he the ſaid A. B. now is law- 
fully and rightfully ſeiſed in his own Right, of 
' good, ſure, perfect, abſolute and indefeaſible 
' Eltate of Inheritance in Fee-ſimple, of and in 
all and fingular the Premiſſes above-mentioned, 
with the Appurtenances, without any Manner 
' of Condition, Mortgage; Limitation of Uſe and 
Uſes, or other Matter, Cauſe or Thing to 
alter, change, charge, or determine the ſame. 
*. © And 


c 
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And that he the ſaid A. B. now hath g00 
Right, full Power, and lawful Authority, in hi 
6 own. Right, to grant, warben. ſell an convey 
© the ſaid Meſſuage, Lands, Tenements, Heredit 
ments, and all and ſingular the Premiſſes abot 
mentioned, with the Appurtenances, unto th 
ſaid C. D. his Heirs and Aſſigns, to the onh 
proper Uſe and Behoof of the ſaid C. D, hy 
Heirs and Aſſigns for ever, according to th 
true Intent and Meaning of theſe ' Preſent 
And alſo that he the ſaid C. D. his Heirs au 
* Aſſigns ſhall and may, at all Times for em 
hereafter, peaceably and quietly have, hdl{ 
ocupy, poſſeſs and enjoy all and ſingular th 
ſaid Meſſuage, Lands, Tenements, Heredit|f 
ments and Premiſſes above-mentioned; with th 
Appurtenances, without the Let, Troubk, 
* Hindrance, Mole ſtation, Interruption, and he 
mial of him the ſail A. B. his Heirs or Aſſigu 
* and of all and every other Perſon or Pei 
© whatſoever: Aud that freed and diſcharged; 
other wiſe well and ſufficiently ſaved" and ke 
© harmleſs and indemnified of and from al! fat 
mer and other Bargains, Sales, Gifts, Grants 
© Leaſes, Mortgages, Jointures, Dowers, Uls 
Wills, Intailz,: Fines, Poſt-Fines, Iſſues, Ame 
© claments, Seizures, Bonds, Annuities, Writing 
© Obligatory, - Statutes Merchant and of the & 
* ple, Recogmzances, Extents, Judgments, EI 
cutions, Rents and Arrearages of Rent, and 
and from all other Charges, Eſtates, Rights, 1 
„tles, Troubles and Incumbrances whatſoem 
had, made, committed, dope or ſuffered, by 
* ſail- A B. or any other Perſon or Perſons wid 
_* fbever, claiming or to claim, by, from or un 
* him, them, or any of them. And further, ti 
+ he the ſaid A. B. and his Heirs, and all 
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« every other Perſon and Perſons, and his and 
« their Heirs, any Thing having or claiming in 
the ſaid Premiſſes above-mentioned; or any Part 
thereof, by, from or under him, ſhall and will 
© from Time to Time, and at all Times hereafter, 
© upon the Reaſonable Requeſt, and at the Coſts 
and Charges of the ſaid C. D. his Heirs or Aſ- 
ſigns, make, do, and execute, or cauſe ꝙ pro- 
cure to be made, done and executed, all and 
every ſuch further and other lawful and reaſon- 
able Act and Acts, Thing and Things, Device 
and Devices, Conveyance and Conve yances in 
the Law whatſoever, for the further, better 
and more perfect granting, conveying and af: 
ſuring of all and ſingular the ſaid Premiſſes 
above - mentioned, with the Appurtenances, un- 
to the ſaid C. D. his Heirs and Aſſigns, to the 
only proper Uſe and Behoof of the ſaid C. D. 
his Heirs and Aſſigns for ever, as by the ſaid 
C D. his Heirs or Aſſigns, or his or their Coun- 
ſel learned in the Law, ſhall be reaſonably de- 
viſed or adviſed and required. And laſtly, it is 
covenanted, granted, concluded and agreed up- 
on by and between the ſaid Parties to theſe Pre- 
ſents, and the true Meaning thereof alſo is, 
and it is hereby ſo declared, that all and every 
Fine and Fines, Recovery and Recoveries, Al- 
lucance and Aſſurances, Conveyance and Con- 
veyances in the Law. whatſoever already had, 
made, levied, ſuffered, executed an! acknow- 
ledged, or at any Time hereafter to be had, 
made, levied, ſuffered, executed and acknow- 
ledged, by or between the ſaid Parties to theſe 
Preſents, or either of them, or by or between 
them, or either of them, and any other Per- 
ſon or Perſons whatſoever, of the ſaid Pre miſſes 
above-mentioned, with the Appurtenances, or 
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4 any Part thereof, either alone by itſelf, "Of 

© jointly with any other Lands, Tenements 0. 
* Hereditaments, ſhall he and enure, and ſhall be 
© adjudged, eſteemed and taken to be and enute 
© as for and concerning all and ſingular the Pr. 
* miſſes above-mentioned, with the Appune 
© nances, to and for the only proper Uſe a 
© Befbot of the ſaid C. P. his Heirs and Afſign 
for ever, according to the true Intent au 
Meaning of theſe Preſents, and to and for nay 
© other Uſe, Intent or Purpoſe whatſoever. f 
* Witneſs, &c. | 


3. Bargain and Sale is a Deed or Inftrume, 
whereby the Property of Lands and 'Tenement 
is for valuable Conſideration granted and trans 
ferred from one Perſon to another: It is called! 
real Contract, upon a valuable Confideration, fa 
95977 of Lands, Tenements and Hereditament 
y Deed' indented and inrolled. Alſo "tis wier 
a Recompence is given by both the Parties 
. the Bargain; as of Land for Money, and Mone 
for the Land, &c. 2 Inf. 612. 1 Lill. 46 
206. 51 | 
Where Lands are bargained and ſold for Mom 
only, the Deed is to be inrolled ; if in Conv 
deration of Money and natural Affection, & 
the Eſtate will paſs without it. And a Bary 
and Sale paſſes the Preehold of the Lands, al 
Reverſions, Remainders, Sc. without Lavery it 
Seiſin; and a Rent may be reſerved out of iti 
Deed inrolled : But if the Bargain and Sale! 
for Money, it cannot be to one Man to the! 
of another, but to the Bargainee only. If d 
Hi! rm Lands of which another Perſon 5 
Poſſeſſion, and claims Title to, the Deed 13 / 
good; unleſs the Bargainor enter, and dey 4 
he 2 
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the Deed on the Ground, Ge. and hath good 
Title: And a Bargain and Sale by a Man who 
is not in Poſſeſſion, nor receives the Rents, tho 
in Conſideration of Money, will not be good, 
without Livery. 1 Lev. 56. 8 Kep. 93. Dyer 155. 
Lill. 209. Ap 5c 

There muſt be a good Conſideration given, or 
at leaſt ſaid to be given for Lands in theſe Deeds; 
and for a competent Sum of Money, is a good 
Conſideration, but not the general Words for di- 
vers Conſiderations, &. If Money is mentioned 
to be paid in a Bargain and Sale, and in Truth 
no Money is paid; ſome of our Books tell us 
this may be a good Bargain and Sale, becauſe no 
Averment will lie againſt that which is expreſſy 
affirmed by the Deed; except it comes to be 
queſtzoned whether fraudulent or no. Altho' a 
Deed expreſs a Conſideration upon a Purchaſe, 
by Kyle this will be no Proof upon a Trial, that 
the Money was actually paid; but it is to be 
made out by Witneſſes. 1 Rep. 176. 11 Rep. 25. 
Dyer 169. Hyle 350. 

The Deed of Bargain and Sale being made on 
good Conſideration, neither the Death of the Bar- 
patnor or Bargainee before Inrollment hinders the 
Palling of an Eſtate: But until the Deed is inrol- 
led, the Eſtate of Freehold is in the Bargainor; 
and the Bargainee cannot bring an Action of 
Treſpaſs before Entry had, tho he may ſurrender, 
alien, c. and a Bargainee before Inrollment, tis 
kd, may ſuffer a Recovery: Alſo he ſhall have 
Rent which grows due after the Date of the Bar- 
gain and Sale, and before the Inrollment. Hob. 
136. 2Cro. 52. 1 Vent. 361, Sid. 310. 

This Inrollment is to be in one of the Courts 
at Meſtminſter, or in the County where the Lands 
lie, before the Cu/tos Kotulorum, Juſtices of Peace, 
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Sc. and the Deeds are to be thus inrolled within 
ſix Months by Statute, to be acconnted at twen 
ty-eight Days by the Months: Tho' this extend 
only to Bargains and Sales of Inheritance ani 
Freehold; and not to a Bargain and Sale of La. 
ſes for Years, Cc. which are good tho' not lu 
rolled, nor by Deed indented, &c. If ſeveral ſul 
a Deed of Bargain and Sale, and but one acknow 
ledge it, and thereupon the Deed is Inrolled; thy 
is a good Inrollment within the Statute. 27H. 
C. 16. ' Kyle 462. ; 236% 0-8 
In Caſe two Bargains and Sales are made d 
the ſame Land to two ſeveral Perſons, and the 
laſt Deed is firſt inrolled; if afterwards the fir 
Deed is alſo inrolled within ſix Months, the fil 
Buyer ſhall have the Land; for when the Del 
is anrolled, the Bargainee is ſeiſed of the Lal 
from the Delivery of the Deed, and the Inrolb 
ment ſhall relate to it. The Statute of Incol 
ments ſays, that the Eſtate ſhall not veſt, except 
the Deed be inrolled; and then it veſts preſently, 
by the Statute of Uſes, and ſettles ab initio. Wou! 
Inſt. 259.1. Danv. Abr. 6 . 
Not only Lands, but Rents, Advowſons, Titi n 
Sr. may be granted by Bargain and Sale, in Fe A, 
ſimple, Fee-tail, ſor Life, or Years; but o. 
monly it is of Land in Fee-ſimplei - If a Tenat I. 
in Tail grants all his Eſtate to a Man and b. 
Heirs; the Grantee hath but an Eſtate for the LE 
of Tenant in Tail: And where Tenant for Lik and 
| Bargains and Sells his Land, by Deed inrolled. . 
a Forfeiture of his Eſtate, - 1 Rep. 176. \Ltt,61þ 

4 Leon. 251. | W 


Form 
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form. of a common Bargain and Sale of 
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HIS Indenture made, &c. Between A. B. of, 
&c. of the one Part, and C. D. of &c. of the 
ater Part; Witneſſeth that the ſaid A. B. ſor and in 
Cmideration of the Sum of, &c. to him in Hand paid 
h the ſaid C. D. the Receipt whereof the laid 
A. B. doth bereby acknowledge, He the ſuid A. B. 
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of nath granted, bargained and fold, aliened and con- 
ned, and by tbl, Preſents doth grant, bargain and 
rk ll, ahen and confirm unto the ſid C. D. hi, Heirs 
Ain, for ever, All that Meſſuage or Tenement 
eel BW fiat; and hing, &c. and alſo all Lands, Trees, 
al Woods,” Underwoods, Tithes, Commons, Common 
e, Profits, Commodities, Advantages,” Hered 
onen, Ways, Waters, and Appurtenances ' whatſo» 
er to ſbe ſaid Meſſuuge or Tenement and Premiſſes 
ly, beur- mentioned, belonging or any wiſe. appertaining; 
n alſo the Reverſion and Reverſions, Remainder 

ind Remainders, Rents and Services of the ſaid Pre- 
miſſes, and of every Part thereof, and all the Eftate, 
er 


Rizht, Title, Intereſt, Claim and Demand whatſoever 
or of bim the ſaid A. B. of, in and to the ſaid Maſſuuge, 
att BE Tenement and Premiſſes, and every Fart thereof To 
| Shave and to hold the ſaid Meſſnage or Tenement, and 
Li ad ſingular the ſaid Premiſes above-mentioned, 
Lit and every Part and Parcel thereof, with the Appur- 
. W8Wencnces, unto the ſaid C. D. his Heirs and Affigns, 

lo the only proper Uſe and Behvof of the ſaid C. D. 
tis Heirs and Aſſigns for ever. And the ſaid A. B. 
or bim and his Heirs, th? ſaid Meſſuage or Tenement, 
and Premiſſes, and evry Purt thereof, againſt him and 
ts Heirs, and againſt all and every other Perſon and 
Perſons whatſoever, to the ſaid C. D. his Heirs and 
I Alſrgns, 
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Aſſigns, ſhall and will warrant and for ever di; 
by theſe Preſents, In Witneſs, &c. 


The Deed of Bargain and Sale is Tnrolkd x; 
© follows: enuf HT i 


IT is to be remembred, That the Day, &c. 1}, 
L ther in the ſame Term, before the Lord the Ning u 
Weſtminſter, came A. B. cf, &c. in the County of $ 
Gentleman, in his proper Ferſon, and brought her; y 
the Court f the ſaid Lord the now Ming. before th 
Aing bimſelf at Weſtminſter, a certain Indium: 
which. he acknowledged to be his Deed: And he d. 
fired that that Iudenture in the Court of the Lord ih 
now King, before ibe ſaid Lord the King at Weſtmin 
Ker, mig lt be inrolled of Record; aud it is ina 
in Form following, that is to Jay, This Indentut 
made, &c. (and jo inroll the Deed Verbatim.) 
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4. Fine and Recovery. A Fine is a final Apres 
ment.or Conveyance upon Record, for the ſettling 
and eint of Lands and Tenements, acknov: 
ledged in the King's Court by the Cogniſor to k 
the Right of the Cogniſee. Or it is a Covenatt 
made before Juſtices, and entered of Record, fr 
conveying Lands, Tenements, or any Thing i 
heritable, to cut off all Controverſies; 
Anciently a Fine was a Determination of a re 
. Controverſy; but now tis generally a feigne 
Action upon a Writ of Covenant, c. and | 
poſes a e where in Reality there 
none, to ſecure the Title that a Man hath 
his Eſtate againſt all Men; or to cut off Int: 0 

and with more Certainty convey the Title 

Lands, Sc. and paſs the Inheritance there 

though it be not controverted, to whom we thin 
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fr, And a Fine may be levied on a Writ of 
Right, Sc. in any real Action: And being levied 
in the King's Court, therefore it binds Women 
Covert, being Parties, and others whom ordi- 
narily the Law diſables to act. Weſt. Symb. par. 2. 
There are four Sorts of Fines : A Fine ſur Cog- 
nizance de droit come ceo, Sc. ſingle, which is the 
Principal, and ſureſt Kind of Fine, it giving pre- 
ſent Poſſeſſion to the Cogniſee, without Writ of 
Frxecution: A Fine ſur Done, Grant and Render, 
called a double Fine, wherein the Cogniſee after 
4 Releaſe and Warranty to him by the Cogniſor, 
Grants and Renders back the Lands, &c. and this 
Render is ſometimes of the whole Eſtate, and 
ſometimes of a particular Eſtate, with Remain- 
ders over; alſo ſometimes with Reſervation of 
Rent, and Clauſe of Diſtreſs, Sc. A Fine ſur Cog- 
mance de Droit tantum, which is a Fine Executory, 
generally uſed to paſs a Reverſton ; and fometimes 
made 70 of by Tenant for Life, to releaſe to him 
in Reverſion: When a Reverſion is paſſed by it, 
then it is expreſſed in the Fine that the particular 
Eſtate is in another, and the Cogniſor willeth that 
the Cogniſee ſhall have the Reverſion, or that 
the Land ſhall remain to him after the other 
Eftate is ſpent. A Fine ſur Conceſſit is where the 
Cogniſor is ſeiſed of the Lands, and the Cogniſee 
hath no Freehold therein, but it paſſeth by the 
Fine; it is uſed to grant away Eſtates for Life, or 
Years, and is alſo Executory, fo that the Cogniſee 
mult enter, or have a Writ of Habert factas Seifi- 
nam to obtain Poſſeſſion, if the Party, to whom 
tne Eſtate is limited, be not in Poſſeſſion at the 
Time of levying the Fine. 2 Inft.513. 2 Rep. 56. 

5 Rep. 38. Plowd. 268. : 
Fines are likewiſe with Proclamations, or with- 
out; a Fine without Prcclamation is a Fine . 
i the 
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the Common Law; and the Fine with-Proclams 
tions is termed a Fine according to the Statuts, 
and this is the beſt Sort, and moſt uſed: And it 
there be Error in the Proclamations, it ſhall be: 

god Fine at Common Law. And Fines are now 
| — in the Court of Common Pleas at Weſtmin: 
ſter, on Account of the Solemnity thereof, or 
dained by the Statute of 18 Ed. 1. They may 
be acknowledged before the Lord Chief Juſtice 
af C. B. as well in as out of Court; and two af 
the. Juſtices of the ſame Court have Power tu 
take them in open Court: Alſo Juſtices of Aſſiſe 
may do it; but they do not uſually certify then 
without a ſpecial Writ of Dedimus Foteſtalen 
And by Commiſſioners in the Country Fines may 
be taken, impowered by Dedimus Foteſtaten, one 
whereof named tis ſaid muſt be a Knight; theſe 
Commiſſions General and Special Iſſue out of the 
Chancery. Stat. 18 Ed. 1. 1 K. 3. 4 H. 7. zi 
H. 8. 3 Rep. 86. 2 Inſt. 512. Dyer 224. 
A Perſon ſeiſed of an Eſtate in Fee-ſimple; 
Fee · tail General, or Special, Tenant in Remain 
der, or Reverſion, may levy a Fine: So may le en 
nant for Life, to hold to the Cogniſee for the Wl 
Life of Tenant for Life; but Tenant for Yean 
cannot levy a Fine of his Term. Theſe Fine 
may be levied of all Things in eſſe at the Time 
of the Fine, which are inheritable; tho'-not d 
Things uncertain, or of Lands held in Tail by 
the King's Letters Patent, &c. And Lands bought 
of divers Perſons, by ſeveral Purchaſers, may paß 
in one Fine, to ſave Charges; but the Writ d 
Covenant muſt be brought againſt all the Ven. 
dors, and every Vendor warrant againſt him and 
his Heirs: And on a Fine Uſes may be raiſed and Wu 
created, G. declared by Indentures before N 
after levy ing the Fine. Alſo by Fine, —_ 


In 
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Kind of Contract may be made and expreſſed. 
3 K. J. 5 Rep. 124. 1 Rep. 6. 
And there are in every Fine ſeveral Parts, r. 
An Original Writ, uſually a Writ of Covenant. 
2. The Licemia Concordandi, or King's Licence, 
for which the King hath a Fine, called the King's 
silver. 3. The Concord itſelf,” containing the 
Agreement between the Parties how the Land, 
G ſhall paſs, being the Foundation and Sub- 
ſtance of the Fine: And 'tis ſaid, the Concord 
being the complete Fine, it ſhall be adjudged a 
Fine of that Term in which the Concord was 
made, and the Writ of Covenant returnable. 4. 
The Note of the Fine, or Abſtract of the Original 
Contract, left with the Chirographer. 
J. Ihe Foot of the Fine, which includes all, 
ſetting forth the Day, Year and Place, and be- 
ſore what Juſtices the Concord was made, Ge. 
of this there are Indentures made forth in the 
Office, which is called. the Ingtoſſing of the 
Fine, In the levying of Fines, if either of the 
parties Cogniſors die, after the King's Silver is 
entered, the Fine ſhall be finiſhed, and be good: 
[11s otherwiſe if they die before, it ſnall avoid 
alas 1 Rep. 76. 2 Inft. 511, 517. 11nft. 9. 
K. 341. . EG Fun een 
If there be Want of an Original, or not Writs 
it Covenant for Lands in every County; or if 
here is any notorious Error, in the ſuing out a 
me, or any Fraud or Deceit, Sc. Writ of Er- 
dt may be brought to make void the Fine: But 
Fine ſhall not be reverſed for ſmall Variance, 
mich will not hurt it; nor is there Oocaſion for 
preciſe Form in a Render upon a Fine, be- 
aule it is only an amicable Aſſurance upon 
cord. No ſingle: Fine may be with a Re- 
nander to any other Perſon not contained in 
It: 
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it: Though if A. levy ſuch a Fine to B. who hy 
the ſame Concord pants and renders back the 
Land again to A. for Life, Remainder to hi 
Wiee bas 88 N to Fu and his Hein; 
this will be a g ine. I Inſt. 9. 5 Reb. xs, 
Flowd. 248. 3 475 pol 
A Feme Covert levying a Fine with her Hu 
band, is to be examined in private whether ſte 
does it voluntarily, and not by Compulſion, n 
without her voluntary Conſent the Fine cannd 
paſs : And Women Coverts, and Infants ought to 
be cautious in levying Fines ; if a married Wong 
levy a Fine with her Huſband of her own Land 
ſhe cannot reverſe it during the Huſband's Lit 
or after his Death; and if it be of her Jointus 
ſhe wall loſe her Thirds: Fines levied by Infant 
muſt be reverſed during their Minority, or the 
are good againſt them. Aſſiſ. pl. 53. 50 Ed 
Dyer 359. | * 
After a Fine is paſſed, the Privies in Blood, a 
the Heirs of the Cogniſor, are barred preſently 
but Strangers to the Fine have five Years to ene 
and claim their Rights, &c. And the like Tin 
have Infants after their full Age; Feme Coven 
after the Death of their Huſbands ; Priſoner 
after their Enlargement; Perſons out of tif 
Realm after their Return, Gr. But if a Fen 4 
Covert dies while ſhe is Covert, being no Puff 
to the Fine; or a Perſon in Priſon dieth whul 
there; or one beyond Sea at the Time of tl 
Fine levied never returns; in theſe Caſes th 4 
Heir is not limited to any Time. A future r 
tereſt, as in Remainder or Reverſion, cannot 
barred by a Fine, until five Years after it cam 
in Being: And where there is no preſent .. 
future Right to the Lands, only a Poſſibility nt 
the Time of levying the Fine, Ge. a Perl 


I 
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may enter and claim when he will. Plowd. 367. 
IK z. 2 Inſt. 519. 2 Rep. 93 Raym. 151. 10 


# * Wenn to the Common Law, be 
pow levied, he that hath Right may make his 
laim or Entry, &c. at any Time to prevent the 
Ear: By Statute, Claim or Entry to avoid the Bar 
f Fine, is to be made in five Years; and no 
itry or Claim, ſhall make an Avoidance of any 
ine with Proclamations, unleſs an Action be com- 
enced within one Year after ſuch Entry, and pro- 
ecuted with Effect. 1 Inſt. 254, 262. Kat. 1 K. 
. c. J. 4© 5 Ann. c. 16. | 
An Eftate muſt be deveſted and put to a Right, 
fore a Fine bars; when it is turned to a Right, 
id then there comes a Fine, and Non-claim, tis 
perpetual Bar. One that at the Time of the 
ine levied, had not any Title to enter, ſhall 
jot be barred thereby: This is in caſe of a fu- 
ure Intereſt, not turned to a Right, wherein a 
lan is not bound to claim; and extends not to 
enant in Tail, barring his Iſſue. If a Perſon 
th levy a Fine of my Land, while I am in Poſ- 
lon, this Fine will not hurt me; nor when a 
langer levies a Fine of my Lands let to a Te- 
ant, if the Tenant pays me his Rent: And if 
gere be Tenant in Tail, Remainders in Tail, Ce. 
id the firſt Tenant in Tail bargains and ſells the 
ind by Deed inrolled, and levies a Fine to the 
gainee; here the Remainders in Tail are not 
und, though five Years paſs without Claim; for 
e Law adjudges them always in Poſſeſſion. 9 
„106. 32 H. 8. Carter $2, 163. 
H Tenant in Tail be diſſeiſed, and the Diſſei- 
levy a Fine, and five Years paſs, without Claim, 
it ſhall bind his Iſſue. And a Fine will bar the 
s in Tail; but not the Remainders or Re- 
Y e verſions: 
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verſions : But Recoveries bar them all. Cre, El 
896. 5 | 
A Recovery is fiftio Juris, or a formal AQ hy 
Conſent, uſed where a Man is deſirous to cit 
off an Eſtate-tail, &c. and for the better Aſſuranc 
of Lands and Tenements, upon which Uſes my 
be limited and taifed. It is much of the fans 
Nature of a Fine, though better in regard it ban 
Remainders and Bie And Recoveries 
much favoured by the Law, many of the Inhen. 
tances of the Kingdom depending upon theſe & 
ſurances. 5 Rep. 40. | 

This common Recovery ſuppoſes a Recompens 
in Value, to all Perſons that loſt the Eſtate : Mn 
it is either with ſingle, double or treble Vouche, 
The Recovery with ſingle Voucher is uſed h 
bar the Tenant in Tail, and his Hears, of ſud 
Eftate-tail which is in his Poſſeſſion, with th 
Remainders depending upon it, and the Reverſa 
expectant thereon which others have; and of al 
Leaſes and Incumbrances derived out of ſuch k 
mainder or Reverſion. The Recovery with doubt 
Voucher is to bar the firſt Voucher, and his Hen 
of every Eſtate at any Time in him, or any r 
his Anceſtors, whoſe Heir he is of ſuch Eftat 
and all others of Right to Remainders and ! 
verſions, dependant and expectant upon the ſam; 
and all Leaſes and Incumbrances derived out 
them; alſo it will be a Bar of the Eſtate where 
the Tenant was then ſeiſed in Reverſion or it 

mainder, Sc. The Recovery with treble Vong 
is to make a 8 Bar of the Eſtate of det 
Tenant, and of every ſuch Eftate of Inheritaqoicd 
that at any Time had been in the firſt or ſent t. 
Vouchee, or their Anceſtors, whoſe Heirs an. 
Are; and as well of every Reverſion thereuf 
depending, as of all Leaſes, Eſtates, Charges u 
7 LS InꝭcAumbrane⸗ 
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Incumbrances, derived out of any Reverſion or 
Remainder. 1 Inf. 102. 10 Kep. 37. 2 Koll. 
Att. 204. Noy 81. „ . | 
In proſecuting Recoveries there 1s a colourable 
Suit; wherein there is a Demandant, and a Te- 
nant, and one called to warrant upon a ſuppoſed 
Warranty, who is the common Vouchee; the De- 
mandant 1s ſuppoſed to come into Court, and the 
common Vouchee to make Default; and withdraw 
in Contempt of the Court; whereupon Judgment 
s had, that the Demandant, againit whom there 
15 no Defence, ſhall recover the Land. And in a 
Recovery with ſingle Voucher, the Writ of Entry 
muſt be brought againſt Tenant in Tail in Poſſeſ- 
ſon, and he is to vouch the common Vouchee : 
But if the Recovery be with double or treble 
ſoucher, then by Fine, Feoffment, or Leaſe and 
leleaſe, Fr. you are to diſcontinue the Eſtate, 
and make a Tenant of the Freehold of the Land; 
und thereupon bring the Writ againſt that Tenant, 
Ind he is to vouch the Tenant in Tail, and he 
be common Vouchee; and then Judgment is gi- 
for the Demandant againſt the Tenant, and 
r the Tenant to recover in Value againſt the 
duchee, and fo the firſt Vouchee 2gainſt the ſe- 
ond, Sc. as the Recovery is brought, 10 Rep. 
9, 42. 1 Inſt. 224. Wood's Iuſt. 25. * 
To every Recovery there muſt be a good Te- 
ant to the Precipe, or it will be void: A Rece- 
ry has been held good where a Stranger that had 
hing in the Land was made Tenant to the 
Recipe,” with the Tenant in Tail; for the ſup- 
del Recompence in Value ſhall go to him who 
Iſt the Eſtate. If. Tenant for Life, and he in Re- 
ander in Tail ſuffer a common Recovery, and 
ith vouch the common Vouchee; it is no good 
very to bar the Iſſue in Tail, becauſe he in 
O 2 - Remainder 
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Remainder was not Tenant to the Precipe, bein 
not in Poſſeſſion. But where there 1s Tenant fy 
Life, the Remainder in Tail, with Reverſion, d 
Remainder in Fee; if the Tenant for Life is in. 
pleaded by Agreement, and he vouch the Tenay 
in Tail, and he youch over the common Vouchee, 
this will bar the Remainder and Reverſion i 
Fee, tho' he in Remainder or Reverſion did neye 
aſſent to the Recovery. 2 Lill. Ar. 425. 10m 
258, 1 Kep.15. 3 Kep. 60. 
In caſe Tenant for Life ſurrenders to him i 
Remainder in Tail, he may bind the Remainde 
and Reverſion expectant upon his Eſtate: Though 
if Tenant for Life alone ſuffer a Recovery, with 
out the Conſent of him in Remainder, the Re 
very is void. And here if Tenants in Tail af 
Poſhbility of Iſſue extin&, Tenants by the Cur 
teſy, or for Life, ſuffer a common Recovery by 
Covin, without the Aſſent, and to the Prejudice d 
him in Remainder or Reverſion; not only th 
Recovery ſhall be void, but it will be a Forfeitu 
of the Eſtate of ſuch Tenants. 1 Inſt. 362. Su 
14 Eliz. c.8. | 
It was formerly a Queſtion, if there was a 1 
nant in Tail, Remainder for Years, and Tenat 
in Tail ſuffers a Recovery, whether the Leaſe {i 
Years be barred or not? Becauſe it was in ſiſtel 
that no Recompence can go to this, being a Cl 
tel: But the Court adjudged, that this Le e Ef 
ſhould be barred, and ſo the conſtant Experien 
had been. 2 Lev. 30. 1 Mod, 110, A Recove 
ſuffered by Tenant in Tail, after he himſelf H 
made a Leaſe of the Lands, or entered into a Wl 
tute, will make the Leaſe or Charge, that belb 
. was voidable, good againſt the Iſſue in Tail, u 
him in Remainder or Reverſion ; and the Red 
: velt 
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veror ſhall hold the Lands charged, and ſubje& to 
the Leaſe made by Tenant in Tail. 1 Rep. 25. 

A common Recovery 1s the beſt Aſſurance a 
Man can have, ſo as to fell or diſpoſe of his E- 
ate as he pleaſes z, except an Act of Parliament. 
But a Recovery bars only where there is a Pri- 
rity in Law; as the Iſſue of Tenant in Tail, and 
he in Remainder, Reverſion, c. Strangers are 
got barred by a Recovery and Non-claim, as they 
are by a Fine : Nor ſhall it bar the Heir, who 
claims as a Purchaſer, and not by Diſcent; or 
hen there is an executory Eſtate, which depends 
yon a Contingency ; nor a Rent granted by the 
enant in Tail, G And Recoveries may be 
woided if ſuffered by Fraud, to deceive Purchaſers, 
% like any other fraudulent Conveyance. 3 Rep, 
„ Carter 53. Lutw, 1224. Cro. Elia. 792. _ 
Theſe Recoveries are ſuffered in the Common 
Pleas, by the Tenants and Vouchers perſonally 
n Court, or by Attornies; and ſometimes by 
ttorney in the Country on a Dedimus Poteffatem, 
e. And moſt Errors in a Recovery are amen- 
able the firſt Term after the Recovery had; but 
It groſs Error in the Proceedings in Matter of 
ubſtance, a Recovery may be made void, either 
7 Writ of Error, or by Pleading ; or by Motion 
Court, praying a Vacat of the Judgment. 8 Kep. 
6. 1 luſt. 104. e 

As a Fine and Recovery are a Bar, and dock 
e Eſtates before mentioned; fo by Intlentures 
lead the Uſes thereof, new Eſtates and Intails 


e limited and created ſubject to farther Fines and 
tcoyeries. 
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The Form of a Præcipe and Concord of a Fins 
Sur Copnizance de Droit, &c. 


Wan, 10 =, Command A. B. that be juſth au 
without Delay, perform to C. I. 
the Covenant made betuen 


them, of one %, , on 


Fe 


Cottage, ten Acres of Lau, 

twenty Acres of Paſture, &: 

with the A in Vl, 
And unleſs, &c 


AND th the Agreement i is ſuch, to wit, | thi 


the ſaid A. hath acknowledged the cli 
Tenements with the Appurtenances, to be le 
© Right of the ſaid C. as thoſe which the ſaid l n: 
* hath of the Gift of the ſaid A. and thoſe WR w 
© hath remiſed and quit-claimed, from him and i 4 
* Heirs, to the ſaid C. and his Heirs for ever. A « 

© moreover the ſaid A. hath granted for hunk ar 
and his Hears, that they will warrant to the ſu hi 
C. and his Heirs, the ſaid Tenements, with 5 4 
* Appurtenances, againſt the ſaid A. and his Heu H 

* for ever. And for this, Sc. | th 
wi 

| Taken and e e the E 


Day and in the Tear, &c. fo 
Before, &c. 
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Form of a Precipe and Concord of a Fine by 
Husband and Wife, of his Land. 


Somerſet, to wit, Command A. B. and E. his 
Wife, that they juſily, &c. per- 
form to C. D. the Covenant" made 
between them, of two Maſſuages, 
two Toſis, thirty Acres of Land, 
&c. (naming the reſt of the 


Parcels) with the Appurtenances 
in M. And unleſs, &c. 


A* D the Agreement is ſuch, that is to ſay, 
'L that the ſaid A. and E. hath acknow- 
ledged the ſaid Tenements, with the Appurte- 
nances, to be the Right of the ſaid C. as thoſe 
which he the ſaid C. hath of the Gift of the fuid 
4. and E. and thoſe they have remiſed; and for 
ever quit-claimed, from them the ſaid A: aud E. 
and the Heirs of the ſaid A. to the ſaid C. and 
his Heirs for ever. And moreover, they the faid 
A. and E. have granted for themſelves; and the 
Heirs of the. ſaid A. that they will warrant. td 
the ſaid C. and his Heirs, the ſaid Tenements, 
with the Appurtenances, againſt the ſaid 4. and 
E. and the Heirs of the ſaid A. for evem Aud 
for this, Ce. inne 1. DA T3&Y | 

Taken and acknowledged. 
the Day and Year, &c. 


©: / =. 


1 
5 
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The Form of an Indenture to declare the Uſz 
of of a Fine. h 


* "HIS Indenture made, Sc. Between AB 
| of, &Gc. Eſq; and E. his Wife, of the or 
Part, and C. D. of, Fe. of the other Part, /i. 
* neſſeth, that the ſaid A. B. and E. his Wife, fy 
© the Settling and Aſſuring of the Manor, Lands 
* Tenements and Hereditaments herein after men. 
F- tioned, to the ſeveral Uſes herein after declar 
and limited, and for divers other 5500 Cauſes 
and Conſiderations, He the ſaid A. B. hath o. 
* venanted and granted, and by theſe Preſent 
_ © doth, for himſelf, his Heirs and Aſſigns, core 
© nant and grant, to and with the ſaid C. D. h 
* Heirs and Aſſigns; and the faid E. Wife d 
© the ſaid A. B. doth hereby conſent and age 
that they the ſaid A. B. and E. his Wife, fhl 
* and will, before the End of Trinity Term net 
* enſuing, acknowledge and levy in due Fom 
of Law, before his Majeſty's Juſtices of th 
Court of Common Pleas at Weſtminſter , unt 
© the ſaid C. D. his Heirs and Aſſigns, one Fin 
Sur Copnizance de Droit come ceo, Sc. with Pio 
* clamations to be thereupon had according to 
the Form of the Statute in that Caſe made ati 
provided, of All that the Manor of, &c. all 
© of all that Meſſuage or Farm called, &c. fitui 
* lying and being, Gr. and alſo of the Rere 
© ſton and Reverſions, Remainder and Remal 
ders, Rents and Services of the ſaid Manor ill 
Premiſſes above-mentioned, and of every h 
© and Parcel thereof, with the Appurtenances, | 
the Names of twenty Meſſuages, five Cotta 
neee 


- 


* 
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© hundred Acres of Meadow, four hundred Acres 
© of Paſture, fifteen Acres of Wood, and 71 5 
pounds Rent, and Common of Paſture for a 
Manner of Cattle, with the Appurtenances in, 
Ce. aforeſaid. And it is hereby agreed by and 
© between the ſaid Parties to theſe Preſents, and 
© the true Meaning hereof alſo is, and it is here- 
Aby ſo declared, That the Fine ſo as aforeſaid, 
© or in any other Manner to be had and levied 
© of the ſaid Manor and Premiſſes, or any Part 
© thereof; and alſo all and every other Fine and 
© Fines already had, levied, or to be had and le- 
' vied of the ſame Premiſſes, or any Part there- 
* of, ſhall be and enure, and ſhall*be adjudged, 
© efteemed and taken to be and enure; and the 
aid C. D. and his Heirs, and all and every 
* other Perſon and Perſons, and his and their 
* fleirs now ſtanding, and being ſeiſed, or which 
* at the Perfecting of the ſaid Fine ſhall ſtand or 
Abe ſeiſed of the ſaid Manor and Premiſſes, or 
ny Part thereof, ſhall at all Times hereafter 
* ſtand and be ſeiſed thereof, and of every Part 
* thereof, with the Appurtenances, to and for the 
' ſeveral Uſes, Intents and Purpoſes herein after 
* limited, expreſſed and declared, (that is to ſay,) 
* As for and concerning the ſaid Manor of, 6c. 
with its Rights, Members and Appurtenances, 
'and all and ſingular the Meſſuages, Cottages, 
Lands, Tenements, Commons, Waſtes, Waſte- 
' Grounds, Mines, Royalties, Profits, Rents and 
ith whatſoever, to the ym Pat 
belonging or appertaining, or accepted, reputed, 
dor taken as Part, Parcel or "mar Ih thereof 
to the Uſe and Behoof of the ſaid A. B. and 
E. B. for and during the Term of their natural 
Lives, and the Life of the longeſt Liver of them, 
without Impeachment of or for any e * 
| * , Yale, 


© do, and the ſaid C. D. ſhall give you Security 


Day, &c. in the eighth Year of our Reign. 
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* Waſte, Sc. and from and after the Deceaſe d 
the ſaid A. B. and E. his Wife, and the Sr. 
vivor of them, then to the Uſe and Behoof d 
the right Heirs of the ſaid A. B. tor ever, 4% 
* as for and concerning all and ſingular the ſil 
Meſſuage or Farm, called, &:c. with the Appur- 
* tenances, whereof the ſaid Fine ſhall be 3 
* vied, and whereof no Uſe is herein before de 
* clared, to the only proper Uſe and Behoof d 
* the ſaid A. B. his Heirs and Aſſigns for ever; 
and to and for none other Uſe, Intent or Pur 
* poſe whatſoever. In Witneſs, &c, 


"The Form if 2 Writ of Entry ſur Diſſeiſa 
&c. in order to ſuffer a Recovery. 


* FNEORGE the Second, &. to the Sherif 
1 of V. Greeting: Command A. B. that 
juſtly and without Delay, he render to C.) 
* two Meſſuages, two Gardens, twenty Acres d 
Land, Sc. with the Appurtenances, in D. lic 
he claims to be his Right and Inheritance, ant 
* into which the ſaid A. hath not an Entry; bu 
© after a Diſſeiſin, which Hugh Hunt thereof un: 
* juſtly and without Judgment hath made to the 
* ſaid A. B. within thirty Years now laſt paſt, # 
he ſaith; and whereupon he complains, that tht 
* ſaid A. B. deforced him; and unleſs he ſhall 


that his Suit ſhall be proſecuted, then ſummon by 
good Summoners the ſaid A, B. that he be befor 
our Juſtices at Weſiminſter, in three Weeks from 
the Day of St. Michael, to ſhew, whetefore It 
will not; and have you there the Summons and 
this Writ. Witneſs Ourſelf at Weſtminſter ths 
Th 


* 
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The Form of a Deed to lead the Uſes of a Fine 
| and Recovery, on a Purchaſe, 


, made, &'c. Be- 
tween A, B. of, Sc. and F. his Wife, C. D. 
„Fr. and J. his Wife, of the firſt Part, E. F. 
© 2nd E. H. both of, Cc. of the ſecond Part, and 
J. A. of, &c. and I. M. of, &c. of the third 
© Part, Witneſſeth, that for and in Conſideration 
* of the Sum of One Thouſand Pounds of lawful 
Money of Great Britain to the ſaid A. B. and S. 
' his Wife, and C. D. and 7. his Wife, in Hand 
paid by the ſaid 7. K. and T. M. the Receipt 
' whereof they do hereby acknowledge, and in 
* Conſideration alſo of 5 5. of, &c. to the ſaid A4. B. 
* and F. his Wife, and C. D. and 7. his Wife, in 
Hand paid by the ſaid E. F. and C. H. the Re- 
ceipt whereof they do alſo hereby acknowledge; 
oo the ſaid A. B. and C. D. for their Barring, 
* Docking, Cutting off and deſtroying of all E- 
' ſtates-tail and Remainders over, now in Being 
in and upon the Meſſuage, Lands, Tenements 
and Hereditaments herein after mentioned; and 
for the Conveying and Aſſuring the ſame Pre- 
* miſſes, to the only proper Uſe and Behoof of 
the ſaid J. A. and J. 2 and their Heirs; they 
the ſaid A. B. and C. D. have, and each of them 
hath covenanted and granted, and by theſe Pre- 
ſents do and each of them doth covenant and 
grant, to and with the {aid E. F. and G. H. their 
* Heirs and Aſſigns, that they the ſaid A. B. and 
his Wife, and C. D. and J. his Wiſe, ſhall 
nd will on this Side, and before the End of 
| Eafter Term next coming, before his Majeſty's 
. Juſtices of the Court of Common Pleas at Weſt 


* miſter, 


T HIS Indenture tripartite 
of, 


— 


— 
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minfter, in due Form of Law, levy and acknoy. 
ledge unto the ſaid E F. and G. H. and the; 
Heirs, or to the Heirs of one of them, one 
Fine Sur Conuxanct de Droit come beo, c. with 
Proclamations to be thereupon had according 


to the Form of the Statute in that Cafe made 


and provided; of Al that Meſſuage or Tene. 


ment, Cc. in the Tenure of, Gc. and all tho 
Pieces or Parcels of Land lying and being, C. 
with all and ſingular their Appurtenances; an 


alſo of the Reverſion and Reverſions, Remain- 
der and Remainders, Rents and Services of the 
ſaid Premiſſes above-mentioned, and of every 
Part and Parcel thereof, with the Appurtenance, 


by ſach Name and Names, Quantity and Num. 


ber of Meſſuages, Acres and Things, and in 
ſich Manner and Form, as by the ſaid E. F. ay 
C. H. or their Counſel learned in the Law ſhil 
be reaſonably deviſed or adviſed and required: 
Which ſaid Fine fo to be had and-levied in Man 
ner aforeſaid, and all end every other Fine 
and Fines already had, or at any Time here 
after to be had, levied, ſued or proſecuted d 
the ſaid Premiſſes, or any Part thereof, by i 
ſelf, or Jointly with any other Lands or Tens 
ments, by or between the ſaid Parties to thel 
Preſents, or by or between them, or any d 
either of them, and any other Perſon or Perſons 
before the End of the ſaid next Eafter Term, 3 
for and concerning all and ſingular the ſaid Pre 
miſſes above-mentioned, with the i—_ 
nances, ſhall be and enure, and ſhall be adjudz 
ed, eſteemed and taken to be and enure, to and 


for the only proper Uſe and Behoof of the fa 


* 


E. F. and G. H. their Heirs and Aſſigns, to the 
Intent and Purpoſe, that they may become pet 
fect Tenants of the Freehold of the * 

2 i 
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miſles : Aud to this further End, Intent and 
Purpoſe, that they the ſaid E. F. and C. H. ſhall 
and will on this Side, and before the End of, 
Ge. Term, next, permit and ſuffer the ſaid 7. K. 
and J. M. to ſue and proſecute one or more 
* Writ or Writs of Entry Sur Diſſeiſin en le Poſt, 
 returnable- before his Majeſty's Juſtices of [the 
* {aid Court of Common Pleas, - againſt them the 
' aid E. F. and C. H. of all and ſingular the ſaid 
premiſſes above-mentioned, and of every Part 
and Parcel thereof, with the Appurtenances, by 
* ſuch. Name and Names, Quantity and Number 
of Meſſuages, Acres and Things, and in ſuch 
Fort, Manner and Form, as by the ſaid 7. A. 
and T. M. ſhall be thought fit and convenient; 
' Unto and upon which ſaid Writ of Entry fo to 
be brought, the ſaid E. F. and G. H. ſhall ap- 
pear and vouch to Warranty the ſaid A. B. and 
. his Wife, and C. D. and J. his Wife, who 
ſhall likewiſe appear, either in their ſeveral 
Perſons, or by their Attornies lawfully autho- 
ned, and enter into the ſaid Warranty, and after 
their Entry into the ſaid Warranty, ſhall vouch 
over the common Vouchee, who ſhall alſo enter 
into the ſaid Warranty and Imparl, and after- 
' wards make Default, to the End one perfect 
Common Recovery ſhall and may of all and 
ſingular the ſaid Premiſſes above-mentioned be 
had, proſecuted,” and executed in all Things, ac- 
cording to the uſual Form of Common Recove- 
nes for Aſſurance of Lands, Tenements and He- 
reditaments in ſuch Caſes uſed and accuſtomed ; 
and the ſame Recovery ſhall in due Form of 
© Law be executed by one Writ of Habere facias 
Vinam accordingly. And it is covenanted, grant- 
&, concluded and agreed upon, by and between 
the ſaid Parties to theſe Preſents, and the true 
* Meaning 


c 
4 
0 
0 
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Meaning hereof is, and it is hereby ſo decla 
that the ſaid 1 ſo, or in any other Mar 
ner to be had and ſuffered, and all and eren 
other Recovery and Recoveries to be had, fil. 
fered and executed of the ſaid Premiſſes, or am 
Part thereof, by or between the ſaid Parties t 
theſe Preſents, or by or between them or any u 
either of them and any other Perſon and Perſons 
on this Side and before the End of the faid, &. 
Term next coming, and the full Force and Exec 
tion of them, and every of them, and all other 
Conveyances and Aſſurances of the ſaid Premiſe 
or any Part thereof, had, or to be had or made be 
tween the ſaid Parties, or any of them, fall 
and enure, and ſhall be adjudged, eſteemed and 
taken to be and enure, to and for the only prope 
Uſe and Behoof of the ſaid J. IJ. and T. A. ther 
Heirs and Aſſigns for ever: And each of then 
the ſaid A. B. and C. D. for himſelf ſeveral 
and apart, and not jointly, and for his ſeven! 
and reſpective Heirs and Aſſigns, doth ſeverally 
and apart, and not jointly, covenant and gm t 
to and with the ſaid J. A. and T. M. their Hei BW n 
and Aſſigns, that they the ſaid A. B. and & h be 
Wife, and C. D. and J. his Wife, are or ſome c fi 
one of them now is lawfully and rightfully f. G 
ſed of a good, ſure, perfect, abſolute and inde fo 
feaſible Eſtate of Inheritance in Fee-ſimple, a G 
Fee-tail, of and in the ſaid Premiſſes above fi 
mentioned, with the Appurtenances, in ther u. 
or ſome, or one of their own Rights or Rig an 
* without any Condition, Mortgage, Limitation di on 
* Uſe or Uſes, or other Matter or Thing, to alte ar 
charge, change, and determine the ſame : Aw co 
* alſe, that they the ſaid J. K. and T. M. then Pr 
* Heirs and Aſſigns, ſhall and may from Time b Ht 
Time, and at all Times hereafter for ever, pe «Ge 
* 5 : a: 
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« zbly and quietly enter into, have, hold, occupy, 
poſſeſs and enjoy all and fingular the ſaid Fre- 
© miſſes above-mentioned, and every Part and 
© Parcel thereof, with the Appurtenances, without 
© the Let, Trouble, Hindrance, Moleſtation, In- 
terruption and Denial of them the ſaid A. B. 
* 2nd F. his Wife, and C. D. and J. his Wife, 
their Heirs and Aſſigns, or any of them, and of 
all and every other Perſon and Perſons whatſo- 
* ever, claiming or to claim by, from or under 
them, or any or either of them, or by, from, 
' or under, &c. deceaſed: And further, that they 
the ſaid A. B. and F. his Wife, and C. D. and 
J. his Wife, and their Heirs, and all and every 
' other Perſon and Perſons, and his and their 
' Heirs, any Thing having or claiming in the ſaid 
premiſſes above - mentioned, or any Part thereof, 
by, from or under them, or any or either of 
them, or under the ſaid, Sc. ſhall and will at 
2 Time or Times hereafter, upon the reaſon- 
able Requeſt, and at the Coſts and Charges of 
' the aid 0 A. and TJ. M. their Heirs or Afligus, 
make, do and execute, or cauſe or procure to 
de made, done and executed, all and every 
ſuch further and other lawful and reaſonable 
Grants, Acts and Aſſurances in the Law what- 
ſoever, for the farther, better, and more perfect 


Rena rA -  R——C 


aß Granting, Conveying and Aſſuring of all and 
de !ingular the ſaid Premiſſes above-mentioned , 
el BF with the Appurtenances, unto the ſaid J. H. 
d T. M. their Heirs and Aſſigns, To the 


only proper Uſe and Behoof of the ſaid J. I. 
le and J. M. their Heirs and Aſſigns for ever, ac- 
cording to the true Intent and Meaning of theſe 
Preſents, as by the ſaid J. A. and J. M. their 
Heirs or Aſſigns, or their or either of their 
Counſel learned in the Law, ſhall be _— 

Abl 


( 
. 
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„ ably deviſed, or adviſed and required. In Wi. 
© neſs, Kc. 


A A Surrender is a Deed or Inſtrument teſtify; 

that the particular Tenant, for Life or Years, dl 
Lands and Tenements, doth yield up his Eſtate to 
him who hath the immediate Reverſion or Re- 
mainder, that he may have the preſent Poſſeſſion 
thereof; and where the Eſtate for Life or Year 
may merge or drown, by the mutual Agreement 
of the Parties. 1 Inſt. 337. 

The uſual Surrender at Common Law is of two 
Sorts, 'a Surrender in Deed or by expreſs Words 
in Writing, when the Words of the Leſſee to the 
Leſſor prove a ſufficient Aſſent to give him his 
Eſtate 1 80 again; and a Surrender in Law, be. 
ing that which is wrought by Operation of Lay, 
and not actual; as if Leſſee for Life or Lem 
take a new Leaſe of the ſame Land during ther 
Term, it will be a Surrender in Law of the fic 
Leaſe: And in ſome Caſes this Surrender is d 
greater Force than the Surrender in Deed ; fort 
a Man make a Leaſe for Years to begin at a Da 
to come, the future Intereſt cannot be ſurrendered 
by Deed, becauſe there is no Reverſion wheren 
it may drown ; but if the Leſſee before the Day 
takes a' new Leaſe of the ſame Thing, tis a good 
Surrender in Law of the former Leaſe. Alſo thi 
Kind of Surrender by taking a new Leaſe hols 
good, tho the ſecond Leaſe is for a leſs Term that 
the firſt, &c. 1 Jnſt. 338. 5 Rep. 11. 10 Rep. H 
Fah 601. 

To make a good Surrender in Deed of Lands 
the following Things are required; the Surrende 
ror is to be a Perſon able to make the Surrendel, 
and the Surrenderee capable to receive and tale 


it ; the Surrenderor muſt have an Eſtate io 
1 2 eſl! 
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fon of the Thing ſurrendred, and not a future 
Lght ; and the Surrender 1s to be made to him 
at hath the next Eſtate in Remainder or Rever- 
on, without any Eſtate coming between; the 
urrenderee muſt have a higher or greater Eſtate 
his own Right, and not in the Right of his 
Vie, Cc. than the Surrenderor hath in the Lands, 
> that the Surrenderor's Eſtate may be drown'd ' 
erein; there is to be Privity of Eſtate between 
e Surrenderor and Surrenderee; and the Surren- 
ee muſt be ſole ſeiſed of his Eſtate in Remain- 
r, not in ane and agree to the Surren- 
r, Cc. 1 Inſt. 338. 2 Roll. Abr. 494. Noy's Max. 73. 


. A Surrender may be of any Thing grantable, 
10 her abſolute or conditional; and may be made 
9 Uſe, being a Conveyance tied and charged 


ih the Limitation of an Uſe: But it may not 
of an Eſtate in Fee; nor of Rights or Titles 
ly to Eſtates for Life or Years ; or for Part of 
7 ſuch Eſtate z nor may one Termor regularly 
render to another. If Leſſee for Life ſurrender 
bim in Remainder for Years, Cc. it is a void 
mender: Though it has been held, that if a 
enant for Life, and one in Remainder for Life, 
ender to him in Reverſion, it ſhall paſs as ſe- 
ral Surrenders ; firſt of him in Remainder to - 


* Tenant for Life, and then by the Tenant for 
any le to the Reverſioner. Perk. ect. 675. Cro. 
*" b. 688, 1 Leon. 303. Popb. 137. 


There are Surrenders of Copyhold or Cuſtomary 
atesz and where Things will not paſs by Sur- 
nder, the Deed may enure to other Purpoſes, 
take Effect by Way of Grant, having ſuffi- 
nt Words, Perk. 624. 


P Form 


A. B. hath ſurrendred and yielded up, and þ 


© ſhall at all Times hereafter, of and from 4 
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© the ſaid Meſſuage or Tenement, Lands al 


Form of a Surrender of Lands, 


, 7 8 O all People to whom theſe Preſents ſhall 
; come, A. B. of, Sc. ſendeth Greeting: 
© Whereas the ſaid A. B. is poſſeſſed of and inte 
* reſted in one Meſſuage or Tenement, called, &, 
and Lands containing, Sc. ſituate, &c. for the 
* Remainder of a certain Term of ninety-nire 
* Years, Cc. the Reverſion whereof doth beloq; 
to C. D. of, Se. Gentleman: Now know % 
© that the ſaid A. B. for and in Conſideration 6 
the Sum of Sixty Pounds of lawful Money « 
* Great Britain to him in Hand paid by the ſul 
C. D. the Receipt whereof the ſaid A. B. doth 
© hereby confeſs and acknowledge; He the fa 


* theſe Preſents doth ſurrender and yield up unt 
© the ſaid C. D. his Heirs and Aſſigns for ever, d 


© Premiſles above-mentioned, and all the Eftat 
* Right, Title, Intereſt, Term of Years, Clan 
© and Demand whatſoever of him the ſaid A. 
* of, in and to the ſaid Premiſſes, and every Pat 
thereof, with the Appurtenances ; ſo that ne 
ther he the ſaid A. B. his Executors, Admin 
* ſtrators or Aſſigns, or any of them, ſhall or ma 
have, claim, challenge or demand the ſaid 

* miſſes, or any Part thereof, or any Eſtate, Right 
Title or Intereſt, of, in and to the ſame, bl 


© Right, Title and Intereſt, of and in the ia 
© Premiſles, and every Part thereof, be barred al 
© for ever excluded by theſe Preſents. And the ſau 
A. B. for himſelf, his Executors, Adminiſtratt 
and Aſſigns, doth covenant, and grant to 
with the ſaid C. D. his Heirs and Aſligns, tht 
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« the ſaid C. D. his Heirs and Aſſigns, ſhall and 
© may at all Times hereafter peaceably and quietly 
enter into, have, hold, occupy, poſſeſs and enjoy, 
call and ſingular the ſaid Meſſuage or Tenement, 
© Lands and Premiſſes above-mentioned, and every 
part thereof, with the Appurtenances, without 
the Let, Trouble, Hindrance, Moleſtation, In- 
 terruption or Denial of him the ſaid A. B. his 
Erecutors, Adminiſtrators or Aſſigns, or of any 
other Perſon or Perſons whatſoever, claiming, 
or to claim, by, from or under him. In Wits 
wſs, Kc. 


6, Gift and Grant. A Deed of Gift is an In- 


a ment that paſſeth Lands or Goods; and is ap- 
u led to two Kinds of Conveyances, for either -f 
oe karpoſes, where there is no Bargain and 
i e. And a Gift is of a larger Extent than a 


ant, extending to Things moveable and im- 
poveable : Though as to Things immoveable, 
ten taken ſtrictly, it is applicable only to Lands 
nd Tenements given in Tail; but Gifts and 
nts are often confounded. Wood's Inft. 260. 

ln this Deed the Perſon as gives is called the 
i or, and he to whom the Thing is given is 
maß led the Donee, and in like Manner there is 
| antor and Grantee, Sc. The Deed muſt have 
4 t Words to deſcribe and ſet forth the Perſons of 
e Donor and Donee, that they be duly named, 
e, alſo the Thing given, &c. and all neceſſary 


m vrcumſtances, as Sealing and Delivery, and Li- 
e of Seiſin are to be obſerved : And if a Deed 
d ift, or = other Deed, be procured by Du- 
he of Impriſonment of the Party that makes it, 
trau 4 it may be made void. Perk. $:4. 16. 
to Uk „ 9. 202. ; ; 


that 


© if 


P 2 A Deed 
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A Deed of Gift is good without any Conſide 
rat ion; and a Gift may be upon Condition: Bu 
great Care mult be taken that there be no Fray 
in the Caſe, for if a Deed of Gift and Convey: 
ance of Lands is made with Intent to defraud ; 
Purchaſer, upon good Conſideration, as again 
ſuch Purchaſer it ſhall be void, and Parties juſt 
fying the ſame to be bona fide made, ſhall forfer 
a Year's Value of the Lands, Sc. And ſo it sf 
any Deed of Gift or Grant, be made to def 
Creditors of their juſt Debts, Sc. The Statut 
makes the Deed void, againſt ſuch Creditors; h 
not againſt the Party himſelf, his Executors 
Adminiſtrators, againſt whom it remains goa 
1 Inſi. 351. Cro. Jac. 271. Hat. 13 El. . 
27 El. c. 4. | 

The Words Give and Grant, in Deeds of Gil 
Se. of Things which lie in Grant, will ama 
unto a Grant, a Feoffment, a Gift, Releaſe, Cu 
firmation or Surrender, and may be pleaded, 2 
Gift, or Grant, Releaſe, Cc. at the Election 
the Party: And the Deeds of Gift and Grant a 
ſaid to be alike in Nature, and equal in Pong 
1 Inſt. 301. 

Grant ſignifies a Conveyance in Writing of l 
corporeal Things, not lying in Livery ; as of 
verſions, Advowſons, Tithes, Services, Re 
Common in Groſs, Sc. And Grants are made! 
ſuch Perſons as cannot give but by Deed. Mi 
Symb. 234. | 

A Grant ſhall be taken moſt ſtrongly againſtt 
Grantor, and for the Grantee : And the Gu 
himſelf is to take by the Grant immediately, 
not a Stranger, or any one in futuro. The! 
of any Thing being granted, all is granted ne 
ſary to enjoy ſuch Uſe; and in the Grant 
Things, what is requiſite for the obtaining tg unf 
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55 included: So that if Timber-Trees are granted, 
the Grantee may come upon the Grantor's Ground 
to cat and carry them away. Where the princi- 
pal Thing is granted, the Incident ſhall paſs with 
it; but not the Principal by the Grant of the In- 
adent, Litt. 1 Inft. 56, 152. 2 Inſt. zog. Plowd. 


15. ; 
1 Lands are granted by Deed, the Houſes 
hich ſtand thereon will paſs; for Houſes and 
Mills paſs by the Grant of all Lands, as Land is 
he moſt durable Thing on which they are built. 
By Grant of all the Lands the Woods wall pals ; 
fa Man grants all his Trees in a certain Place, 
us paſſeth the Soil; tho' an Exception of Wool 
rtends to the Trees only, and not the Soil of the 
nd: And Trees in Boxes, (5c. paſs not by the 
rant of Land, beeauſe they are ſeparated from 
he Freehold, When a firſt Deſcription of Lands 
t a Grant is true, if the ſecond be falſe, this 
ant is good; but if the firſt be falſe, notwith- 
ending the ſecond be true, nothing will paſs by 
. 4 Kep. 86. 1 Koll. 33. 5 Rep. 11. 3 Rep. 10. 
d. Ca. 170. | 
Grants are to be of Things certain; and the 
av will not allow of a Grant of imperfect In- 
reſts, or of ſuch as are merely future: In all 
e rnts there muſt be a Foundation of Intereſt, 
mey will not be good; the Thing granted 
ult be what is grantable; and it is to be granted 
that Manner the Law requires; alſo there muſt 
inſt WE en Acceptance of the Grant, by him to whom 
ee. One attainted of Treaſon or Felony may 
ike a Grant; and be good againſt all Perſons 
tthe King, and the Lord of whom the Lands 
e held: Grants made by Perſons Non ſane Me- 
ant are voidable by their Heirs, &c. but good 
uſt themſelves; and though Infants, and Feme 
| P 3 Coverts 
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| Coverts are not capable to be Grantors, yet they 
may be Grantees, ſubject to Diſagreement of the 
Huſband, and the Infant at his fall Age. Ph, 
Seit. 15, 26, 31. I Inſt. 2. | 
Deeds of Grant may be void by Incertainty 
Impoſſibility, being againſt Law, Ce. But when 
the Grant is impoſſible, according to the Letter 
the Law may make ſuch Conſtruction as by Puff 
bility it may take Place: And Conſtructions d 
Grants ſhall be agreeable to the Intent of the Py: 
ties. 1 Inſt. 183, 313. 1 Rep. 46. 


— 
— Lay — — — — . - — = Pa way 
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The Form of a Deed of Gift of Lekd 


c E Liw-Sog Indenture made the Day and Ye, 
I Se. Between A. B. of, &c. Eſquire, d 
© the one Part, and E. B. of, Sc. Son of the (ai 
A. B. of the other Part, Witneſſeth, that the 
ſaid A. B. for and in Conſideration of the naty 
ral Love and Affection which he hath and bea 
* eth unto the ſaid E. B. and for the better Mair 
* tenance of him the ſaid E. B. Hath given, grank 
ed, aliened, enfeoffed and confirmed, and by 
* theſe Preſents doth give, grant, alien, enfeoff ad 
confirm unto the ſaid E. B. All that Meſſuage u 
* Tenement, Cc. ſituate, lying and being, &. 
* with all and ſingular it's Appurtenances, and 
* all Houſes, Out-houſes, Lands, Sc. And tte 
. © Reverſion and Reverſions, Remainder and | 
* mainders, Rents and Services of the ſaid I. 
* miſſes; and alſo all the Eſtate, Right, Tit 
© Intereſt, Property, Claim and Demand whatl 
© ever of him the ſaid A. B. of, in and to ti 
* ſaid Meſſuage or Tenement, Lands and | 
* miſſes, and of, in and to every Part and Tam 
* thereof, with the Appurtenances; and all Dee 
 Evidences and Writings concerning the ſaid 5 


* eu? 


- 
E? > 
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« miſſes only, now in the Hands or Cuſtody of 


Aby without Suit in Law: To have and to hold 
© the ſaid Meſſuage or Tenement, Lands, Here- 
ditaments and Premiſſes hereby given and grant- 
* ed, or mentioned or intended to be given and 
granted unto the ſaid E. B. his Heirs and Aſ- 
* fins, to the only proper Uſe and Behoof of 
him the ſaid E. B. his Heirs and Aſſigns for ever. 
Aud the ſaid A. B. for himſelf, his Heirs, Exe- 
* cutors and Adminiſtrators, doth Covenant, Pro- 
* miſe and Grant to and with the ſaid E. B. his 
* Heirs and Aſſigns by theſe Preſents, that he the 
(aid E. B. his Heirs and ar, 2 ſhall and law- 
fully may from henceforth for ever hereafter, 
peaceably and quietly have, hold, occnpy, poſ- 
{eſs and enjoy the ſaid Meſſuage or Tenement, 


Lands, Hereditaments and Premiſſes hereby gi- 
ven and granted, or mentioned or intended fo 
oo be, with their and every of their Appurte- 
n-F nances, free, clear and diſcharged, or well and 
MF ſufficiently ſaved and kept harmleſs, of and from 
al former and other Gifts, Grants, Bargains 
and Sales, Feoffments, Jointures, Dowers, E- 
zu fates, Entails, Rents, Rent-charges, Arrearages 
of Rent, Statutes, Judgments, Recognizances, 


Statutes Merchant and of the Staple, Extents, 
and of and from all other Titles, Troubles, 
Charges and Incumbrances whatſoever , had , 
made, committed, done or ſuffered, or to be 
had, made, committed done or ſuffered, by him 
the ſaid A. B. his Heirs, Executors, or Admi- 
niſtrators, or any other Perſon or Perſons law 
fully claiming or to claim, by, from or under 
bim, them, or any or either of them, In Mu- 
weſe, KC, | 


4 1 


* the ſaid A. B. or which he may get or come 
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7. A Leaſe is a Demiſe or Letting of Lands 
Tenements or Hereditaments to another, for Term 
of Life, Years, or at Will, for a Rent reſervel 
All Leaſes, Intereſts of Freehold, and Terms fir 
Years in Lands, Sc. are to be in Writing, c 
ſhall have no greater Effect than Eſtates at Will 
except Leaſes not exceeding three Years from the 
making, Gc. And if the Subſtance of a Leaſe h 
Put in Writing, and ſigned by the Parties, thouph 
it be not ſealed, it ſhall have the Effect of a Leak 
for Years, Sc. Articles with Covenants to let aul 
make a Leaſe of Lands, for a certain Term, at f 
much Rent, have been adjudged a Leaſe: And; 
Licence to occupy , and take the Profits, G. 
which paſſeth an Intereſt, amounts to the {ane 
29 Car. 2. 1 Inſt. 43. Cro. El. 486. 3 Ul 
223. 

Leaſes may be for Life or Years, of any Thing 
that lies in Livery or Grant; but a Leaſe for Lit, 
which requires Livery of Seiſin, cannot be mat 
to commence at a Day to come; for by the Com 
mon Law an Eftate of Freehold muſt take Effet 
preſently, and Livery cannot be made to a futur 
Eſtate: Though a Leaſe for Life in Reverſion i 
good. Leaſes for Years ſhould be made of ſud 
Lands, . whereunto the Leſſor or Landlat 
may come to diſtrain; not of incorporeal Inher 
tances; and a Leaſe for Years may commence fron 
a Day paſt, or to come; as Cbriftmas next, thit 
or ten Years after, or after the Death of the Leſſa 
Sc. and be good. This Leaſe may have a certai 
Commencement, and Determination, and have il 
the uſual Ceremonies, & A Demiſe having u 
certain Commencement, is void. 1 If. 47. 
Ae. 94.  Plowd. 273. Laugh. 85. 1 90 
A Man ſeiſed of an Eſtate in Fee-ſimple, wit 
own Right, of any Lands or Tenements, — 
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make a Leaſe of it for what Lives or Years he 
will; and one, that is ſeiſed of an Eſtate-tail in 
Lands, may grant a Leaſe of it for his own Life, 
but not longer; except it be by Fine or Recovery, 
or Leaſe warranted by the Statute 32 H. 8. by 
which Statute, Tenants in Tail are enabled to 
make Leaſes, not exceeding three Lives, or twen- 
ty-one Years, of Lands commonly let to Farm, 
under the accuſtomed yearly Rent, &. He, that 
is ſeiſed of an Eſtate for Life, may make a Leaſe 
for his Life, according as he is ſeiſed; and if 
Tenant in Tail, or for Life, make any Leaſe ge- 
nerally, it ſhall be conſtrued for his own Life. 
Where a Leaſe for Years is made by Tenant for 
Life, it will be. good as long as the Eſtate for 
Life doth laſt; and if Leſſee for Years makes a 
Leaſe for Life, it may be enjoyed accordingly, 
if the Term of Years laſts ſo long; but if he 
gives Livery and Seiſin upon it, this is a Forfei- 
ture of the Eſtate for Years : A Perſon poſſeſſed 
of Lands for Years, may make a Leaſe of all the 
Years, except one Day, or any ſhort Part of the 
Term it is to be granted for a leſs Time than 
the Maker hath in the Premiſſes, for if all the 
Eſtate is granted, it is an Aſſignment. 1 Inft. 42. 
Wood's Inſt. 266, 267. | 

Leaſes may be made for any Number of Years, 
Months or Weeks; and be from Week to Week, 
Month, Cc. for three or four Years. If one 
makes a Leaſe for a Year, and fo from Year ta 
Tear, it is a Leaſe for two Years; and if from 
three Years to three Years, it is a good Leaſe for 
ix Years; and in Caſe *tis made for a Year, to 
bold from Year to Year, ſo long as both Parties 
2pree till ſix Years expire, this is a Leaſe for the 
lix Years, but determinable every Year, at the 
Will of either Party; but if tis for a Year, and 
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ſo from Year to Year, until ſix Years determine 
it will be a certain Leaſe for ſix Years, A Man 
makes a Leaſe for Years to one Perſon, and after. 
wards makes a Leaſe for Years to another of the 
fame Lands; the ſecond Leaſe ſhall be good for ſo 
many Years thereof as ſhall be to come after the 
firſt Leaſe is ended. I Inf.6. 6 Rep. 35. Mod 
Ca. 215. Noy's Max. 67. 

A Perſon out of Poſſeſſion cannot make 4 
Leaſe of Lands, without Entering and Sealing 
the Leaſe upon the Land: And when a Leaſe 
is ſealed by the Leſſor, though the Leſſee hath 
not ſealed the Counter-Part, Action of Covenant 
may be brought upon the Leaſe againſt the Leſ. 
ſor. - The Leſſee is to enter on the Premiſſes let; 
and ſuch Leſſee for Years is not in Poſſeſſion, ſo 
as to bring Treſpaſs, &c. until actual Entry; 
but he may grant over his Term before Entry, 
On a Leaſe for Life or Years, the Leſſee hath 
but a ſpecial Intereſt in the Timber-Trees, as 
Things annexed to the Land, to have the Maſt 
and Shade for his Cattle, cr. and when they 
are ſevered from the Land, the Leſſee's Interelt 
is determined, and the Leſſor may take them as 
Part of his Inheritance : But if an Houſe fall 
down by Tempeſt, Cc. the Leſſee may take the 
Timber to re-edify it, Sc. Daliſ. 81. 1 Inſt. 6, 
4 Rep. 62. 11 Rep. 81. | 
The Leſſor making a Leaſe may not reſerve 
Rent to any other but himſelf, his Heirs, &. 
and if he reſerves a Rent to his Executors, the 
Rent ſhall be to the Heir, as incident to the Re 
verſion of the Land: If a Leſſor dies before the ter 
Day of Payment of Rent, the Heir ſhall have it; 

but if it becomes due in the Leſſor's Life-Tums, 
and be not received, it ſhall go to his Executors. Bi vec 
The Leſſor may diſtrain in the Tenements wy 
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for the Rent, Gr. Alſo Land leaſed is ſubje& to 
thoſe lawful Remedies which the Leſſor provides 
for Recovery of his Rent, Poſſeſſion, Cc. into 
whoſe Hands ſoever the Land comes: 1 If. 47. 
Kn. 213. 10 Rep. 127, 129. (. Fac. 300. 
if any Leſſor Tenant for Life dies on the Day, 
Rent is made payable to him, by Leaſe determin- 
ing at his Death; the Executors, Cc. in Action of 
the Caſe may recover from the Under-Tenants 
the whole; or if he die before ſuch Day, a due 
Proportion of the Rent: And when Demiles are 
not by. Deed, Landlords ſhall have Satisfaction, 
for the Uſe of what the Tenants hold. Where 
Tenants or Leſſees of Lands, Sc. held at a Rack- 
Rent, being in Arrear one Year's Rent, leave the 
ſame uncultivated or unoccupied, two Juſtices of 
Peace at Requeſt of the Landlord may go upon 


75 and view the Premiſſes; and if on Notice fix d on 
th the moſt notorious Place, and a ſecond View, the 
i Rent be not paid, the Leaſe ſhall become void: 
2 


But theſe Proceedings are examinable by the next 
Juſtices of Aſſiſe, _ may order Reſtitution, &c. 
Tenants holding over Lands, after the End of 
heir Leaſes, or on Notice of quitting the Pre- 
miſſes, after the Time appointed, ſhall pay double 
the WW Rent. Hat. 4 Geo. 2. 11 Geo. 2. c. 19. | 
A Man demiſeth Lands for Term of Years, Se. 
tie Law intends a Covenant that the Leſſee, on 
erve Bl paying his Rent, ſhall quietly enjoy the Land 
during the Term. And in caſe a Leſſee for Years 
loſes his Leaſe, if it can be proved there was ſuch 
2 Term let to him by Leaſe, and that it is not de- 
: the i termined, he ſhall not loſe his Term; ſo it is of 
e 11; WF any other Eſtate in Lands, if the Deed that crea- 
ame, ted it be loſt: For the Eſtate in the Land is deri- 
dom. I ved from the Party that made it, and not from 
the Deed otherwiſe than inſtrumentally and decla- 
| 3 rative 
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rative of the Mind and Intent of the Party, & 
1 Inſt. 384. 2 Lill. Abr. 15 2. Ne 

No Tenant ſhall take Leaſes of above tw 
Farms in any Town, Village, Ge. nor hold two, 
unleſs he dwell in the Pariſh, under Penalties and 
For feitures by Statute 25 Hen. 8. c. 13. 

See more of Leaſes and Tenants, under the 
Heads, Action of Waſte, Ejettment, Diſtreſſes and 
Keplevins, alſo Tenures. ** 


Tbe Form of a Leafe for. Tears of 4 
Houſe. 2 


5 HIS Indenture made, c. Between A. B. 
$ of c. of the one Part, and C. D. of, &. 
* of the other Part, Witneſſeth, that for and in 
| Conſideration of the Rent and Covenants herein 
after reſerved and contained, on the Part and 
| © Behalf of the ſaid C. D. his Executors and Ad- 
* miniſtrators, to be paid, kept and performed, 
* He the ſaid 4. B. Hath demiſed, granted, and 
* to Farm letten, and by theſe Preſents doth de: 
© miſe, grant, and to Farm let unto the ſaid C. D. 
All that Meſſuage or Tenement, known by the 
Name or Sign, Cc, ſituate and lying in, &. 
© with all and ſingular Cellars, Sollars, Chambers, 
Rooms, Lights, Ways, Waters, Water-Courſes, 
* Eaſements, Profits, Commodities and Appurte- 
| © nances, to the ſaid Meſſuage or Tenement be. 
* longing or appertaining; together with the Ule 
* of the Goods in the Schedule hereto annexel 
mentioned: To have and to hold the ſaid Mel. 
© ſuage or Tenement, and all and ſingular the 
* Premiſes, with their and every of their Appur- 
* tenances herein before-mentioned, or intended 
© to be hereby demiſed-unto the ſaid C. D. hit 

| g | * Executors, 


© Fxecutors, Adminiſtrators and Aſſigns, from the 
Pay of, Cc. for and during and unto the full 
© End and Term of Fourteen Tears, from thence 
© next enſuing, and fully to be compleat and end- 
© ed: Hielding and Paying therefore yearly and 
© every Year, during the ſaid Term, unto the ſaid 
A. B. his Executors, Adminiſtrators or Aſſigns, 
© the Rent or Sum of Twenty-five Pounds of law- 
© ful Money of Great Britain, on the four moſt 
© uſual Feaſts or Terms in the Year, that is to 
ay, the Annunciation of the Bleſſed Virgin 
Mam, the Nativity of St. John the. Baptiſt , 
the Feaſt of St. Michael ſthe Archangel, and the 
* Birth of our Lord Chriſt, by even and equal 
* Portions. And if it ſhall happen, the ſaid yearly 
* Rent of Twenty-five Pounds, or any Part there- 
* of, thall be behind and unpaid by the Space of 
' aght and twenty Days, next after any of the 
' ſaid Feaſt-Days, on which the ſame ought to 
be paid as aforeſaid, (being lawfully demanded) 
that then and at all Times then after, it ſhall 
and may be lawful to and for the ſaid A B. his 
* Executors, Adminiſtrators and Aſſigns, into the 
ſaid demiſed Meſſuage or Tenement and Premiſ- 
* ſes, or into any Part thereof, in the Name of 
the Whole, to re-enter, and the ſame to have 
again, re-poſſeſs and enjoy, as in his and their 
former Eſtate, and the ſaid C. D. his Executors, 
' Adminiſtrators. and Aſſigns, thereout and from 
* thence to expe) and put out; any Thing herein 
contained to the 'contrary thereof in any wile 
* notwithſtanding. Aud the ſaid C. D. for him- 
ſelf, his Executors, Adminiſtrators and Aſſigns, 
' oth covenant and grant to and with the laid 
A. B. his Executors, Adminiſtrators and Athens, 
* by theſe Preſents, that he the ſail C. D. his 
: Executors, Adminiſtrators or Aſſigns, ſhall _ 
* „ WILL 
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will, during the faid Term hereby demiſe, 
* well and truly pay, or cauſe to be paid unto 
the ſaid A. B. his Executors, Aa enn or 
. ©. Aſſigns, the ſaid yearly Rent of Twenty-five 
Pounds, on the Days and Times, and in the 
* Manner and Form above-mentioned, for Pay- 
* ment thereof, according to the Reſervation 
thereof, as aforeſaid, and the true Intent and 
* Meaning of theſe Preſents: And alſo that he 
the ſaid C D. his Executors, Adminiſtrators and 
© Aſſigns, or ſome or one of them, ſhall and wil, 
* at his or their own proper Coſts and Charges, 
* well and ſufficiently repair, uphold, ſupport, 
maintain and keep the ſaid Meſſuage or Tene 
* ment and Premifles, with the Glaſs Windows, 
* Pavements, Privies, Sinks, Gutters and Wy- 
* dranghts belonging to the ſame, in, by and 
* with all and all Manner of needful and ne. 
* ceſlary Reparations and Amendments whatſo- 
ever, when and as often as Need or Occaſion 
' © ſhall be or require during the ſaid Term, (the 
© Caſualty of Fire, which may burn down or de- 
© ftroy the ſaid Meſſuage or Tenement and Pre 
* miſſes, or any Part thereof, only excepted,) and 
the ſaid Meſſuage or Tenement and Premiſles, 
© being fo well and ſufficiently repaired, upheld, 
© ſupported, maintained and kept, at the End d 
the ſaid Term, or other ſooner Determination 
* of this preſent Demiſe, unto the ſaid A. B. bs 
5 Executors, Adminiſtrators and Aſſigns, ſhall and 
will peaceably and quietly leave and yield up, 
(except as is before excepted) and ſhall aud 
will then alſo leave unto the ſaid A. B. his Exe 
* cutors, Adminiſtrators and Aſſigns, all fuct 
© Goods as. are mentioned in the ſaid Schedule 
© hereto annexed, in as good Condition as the) 
© are now in, reaſonable Uſage of them, &. 
* excepted. 


* 
o 
* 
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© excepted. And ſurther, that it ſhall and may 
© be lawful to and for the ſaid A. B. his Execu- 
tors, Adminiſtrators or Aſſigns, or any of them, 
with Workmen or others, or without, twice in 
© every Year, during the Continuance of this 
© Demiſe, at ſeaſonable Times in the Day-Time, 
© to enter and come into and upon the ſaid de- 
© miſed Premiſſes, or any Part thereof, and view, 
' ſearch and ſee the State and Condition of the 
© Reparations of the ſame; and of all Defects, 
© Defaults, and Want of Repairs, then and there 
„found, to give or leave Notice or Warning in 
Writing, at and upon the ſaid demiſed Premiſ- 
' ſes, to and for the ſaid C. D. for the Repairing 
and Amending thereof within the Space of 
* three Months then next following: In which 
* ſaid Space or Time of three Months, after every 
gor any ſuch Notice or Warning, he the ſaid 
CD. for himſelf, his Executors, Adminiſtra- 
tors and Aſſigus, doth hereby.-covenant and 
grant to and with the ſaid A. B. his Executors, 
' Adminiſtrators and Aſſigns, well and ſufficient- 
y to repair and amend the Defects and Want 
* of Reparations ſo to be found as aforeſaid; (ex- 
* cept as is before excepted.) And alſo, that he 
the ſaid C. D. his Executors, Adminiſtrators 
and Aſhgns, ſhall and will at all Times hereaf- 
ter, during the Term hereby demiſed, bear, pay 
' and diſcharge all Taxes, Charges, Impoſitions 
and Pariſh Duties, which ſhall be taxed, char- 
ged, impoſed or aſſeſſed upon the ſaid Meſ- 
ſuage or Tenement aforeſaid, or any Part there- 
of, (except the Land-Tax and Window-Tar, 
charged by Act of Parliament, and payable to 
the King's Majefty, his Heirs and Succeſſors.) 
| And the ſaid A. B. for himſelf, his Executors, 
. Adminiſtrators and Aſſigns, doth covenant and 
* grant 
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* grant to and with the {aid C. D. his Exegutors, 
© Adminiſtrators and Aſſigns, that he the ſaid CD. 
* his Executors, Adminiſtrators and Aſſigns, pay- 
ing the ſaid yearly Rent of Twenty-five Pounds 
© above reſerved in Manner aforeſaid, and per- 
* forming all and every the Covenants and A. 
© greements herein before contained, ſhall and 
may peaceably and quictly have, hold, uſe, oc. 
* cupy, poſſeſs and enjoy the ſaid Meſſuage or 
© Tenement and Premiſſes hereby demiſed, for 
and during; the Term hereby granted, without 
* any lawful Let, Suit, Trouble, or Interruption 
of or by the ſaid A. B. his Executors, Admini- 
* ſtrators or Aſſigns, or any of them, or by any 
© other Perſon or Perſons lawfully claiming, or 
* toclaim, by, from or under him, them, or any 
of them, or by or through his, their, or any 
of their Acts, Means or Procurement. In Mu. 
© neſs, &c. V 5 4 

8. A Mortgage is defined to be a Pawn of 
Lands or Tenements for Money borrowed, to be 
the Creditor's for ever, if the Money be not re 
paid at the Day agreed: But on the Mortgagors 
paying the Intereſt of the Money, Mortgages are 
continued a long Time, without diſturbing ths 
Poſſeſſion or Parties. Lut. 332. | 

Theſe Mortgages are uſually made by Leaſe 
for a long Term of Years, Leaſe and Releaſe, 
Aſſignment, Gr. and therein is contained a Fre 
viſo, that if the Money be paid on the Day, the 
Deed: to be void: Until Failure in Payment, the 
Mortgagor generally holds the Lands; and 5 
Failure be made, and the Mortgagee doth enter 
into the Land, yet the Mortgagor hath an Equitf 
of Redemption, and may call the Mortgage i 
Account: But the Mortgagee may bar the Eau 

K. | 0 
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of Redemption, and oblige the Mortgagor to pay 
what is due, or be forecloſed ; which the Court 
of Chancery will order, in convenient Time. A 
Feoffment in Fee, or Leaſe for Life or Years, 
may be made with Proviſo, that if the Feoffor 
or Grantor, their Heirs or Executors, Pay to the 
Feoffee or Grantee, &c. ſuch Sums of Money at 
a certain Day, then the Feoffor or Grantor may 
re-enter z and this hath been a common Condi- 
tion in a Mortgage, or of an Eſtate upon Condi- 
tion in a Deed : In the former Caſe of Mortgages, 
the Mortgagor keeps Poſſeſſion 'till Failure; but 
here the Mortgagee has Poſſeſſion preſently, and 


Tenant in Mortgage, &c. Lit. 333. 1 Iuſt. 20g. 


ny Law. Secur. 103. | 
3 A Mortgagee is eſteemed in Poſſeſſion, on exe- 
U 


cuting the Mortgage; and if the Mortgage- 
Money be not paid. whereby the Land is forfeit- 
el, he may bring Ejectment, without actual En- 
try. The Intereſt in the Lands mortgaged is, in 
Lar, in the Mortgagee, before Forfeiture; he hath 
4 it were purchaſed the ſame upon a valuable 
Conſideration, as the Law wall intend; and al- 

though the Mortgagor may redeem, it is not oer- 
tunly known whether he will do it or not: And 
if he do not redeem the Land, the Eſtate is abſo-' 
lite in the Mortgagee; but till ſubject to an 

quitable Right of Redemption by the Mortgagor. 

2 Lil. Ar. 203, 204. - 

If Perſons having once mortgaged Lands mort- 


, the page the ſame a ſecond Time, without diſcover- 
od 3 Wire the firſt Mortgage, they ſhall forfeit their 
ente Biouity of Redemption, and the ſecond Mortga- 
uuf ee ſhall have Power of Redeeming, &. 
ee nd where any Action of Ejectment ſhall be 


ought by a Mortgagee 3 the Recover of the 
Log OI1C311O! 


till Payment, and is in the mean Time called 
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Poſſeſſion of mortgaged Lands, and no Suit x 
depending for foreclofing or redeeming ſuch Land; 
if the Perſon that hath Right to redeem ſhall 
pending the Action, pay the Mortgagee, or bring 
into Court all the principal Money and Intereſt 
and Cofts, it ſhall be a full Satisfaction of the 
Mortgage: And the Mortgagee ſhalt reconvey 
the Land, and deliver up all Deeds, &c. And 
on a Bill on Equity to compel the Defendant hx 
ving Right to redeem, to pay the Mortgage 
Money, or on Default to be forecloſed, c. the 
Court upon the Defendant's Application may 
make Orders therein before the Cauſe 1s brought 
to Hearing, Cc. Stat. 4 & 5 NM. & M. 16, 
7 Geo. 2. c. 20. ä 
The Mortgagor's Heir, who 1s intereſted in th 
Condition, may pay the Money, and fave the 
Forfeiture z and ſo may Executors, c. unlek 
it be where no Time is limited for Payment, and 
the Mortgagor, having Time during his Life, d 
not pay it: In this Cafe, his Heir or Executon 
ſhall not be received to pay the Money after hy 
Death. The Executors are to have Money due 
on Mortgages, if a Mortgagee in Fee dies belar 
the Day of Payment; except the Heir be parts 
cularly named, as the Executors do more repte 
ſent the Teſtator than the Heir: And Mortgage 
have been looked upon as Part of the Perſom 
"Eſtate, if it be not otherwiſe declared by the 
Mortgagee in Fee; alſo Perſonal Eſtate of x 
Mortgagor ſhall be applied to diſcharge tte 
Mortgage, where there are-perſonal Aſſets to pa 
all Legacies. 1 Inſt. 206, 210, 2 Vent, wi 
. 0 ĩ LN þ 2 
An old Mortgage aſſigned to another ought t 
be taken as a new Mortgage from the Time j 
the Aſſignment: And when a Mortgage *. 
W 0 * * fetal 
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feited, the Mortgagee ſhall have Intereſt for his 
Intereſt ; ſo ſhall an Aſſignee for all Intereſt, 
from the Time the Mortgage was aſſigned. For 
where the Mortgagee aſſigns his Mortgage, all 
Money paid by the Aſſignee, if due at that Time 
mall be accounted Principal, to the Mortgagor, 
whenever he comes to redeem : But an Agreement 
made at the Time of a Mortgage will not make 
future Intereſt Principal; the Intereſt muſt be 
fit due, before any Agreement concerning it 
may make the ſame Principal. 1 Chaxc. Rep. 218, 
258, 2 Salk, 449. 

Where there are Mortgages upon an Eſtate in- 
tended to be fold, Aſſignments are to be made in 
Truſt, from the Mortgagees, Sc. to the Purchaſer ; 
reciting the Mortgages, and aſſigning them in 
Truſt to attend the Fee, which 1s conveyed ab- 
flutely to the Purchaſer by Leaſe and Releaſe." A 
Purchaſer coming in upon a valuable Conſidera- 
ton, purchaſing a precedent Incumbrance, ſhall 
protect his Eſtate againſt any Perſon that hath a 
Mortgage ſubſequent : And it hath been allowed 
n Equity, that a third Mortgagee may buy in the 
irſt Incumbrance, to protect his own Mortgage, 
> Mack 338. See the Statute ſupra 4 & 5 


Form of a common Mortgage of an Eſtate. 


HIS Indenture made, Sc. Between A. B. 
of, Sc. of the one Part, and C. D. of. 
Ge. of the other Part, Witneſſeib, that the ſaid 
J. B. for and in Conſideration of the Sum of 
Hue Hundred Pounds of lawful Money of Great 
Britain, to him in Hand paid by the ſaid C. D. 
the Receipt whereof the ſaid A. B. doth hereby 
confeſs and acknowledge; He the ſaid A. B. 
| Q 2 * hath 


and Parcel thereof, with the Appurtenances: 
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hath granted, bargained and ſold, and by these 
* Preſents doth grant, c. unto the ſaid C, H. a0 
that Meſſuage or Tenement, &c. and all thoſe 
Lands, Sc. ſituate, Sc. and alſo: the Reverſim 
* and Reverſions, Remainder . and Remainder, 
* Rents. and Services of all and ſingular the fail 
Premiſſes above-mentioned, and of every Part 


* To have and to hold the ſaid Meſluage or Te 
* nement, Lands and Premiſſes above-mentioned 
* and every Part and Parcel thereof, with th 
* Appurtenances, unto the ſaid C. D. his Execy 
tors, Adminiſtrators and Aſſigns, for and durire 
* the Term of five hundred Years, next and im. 
* mediately enſuipg and following, and fully to 
be compleat and ended; Tielding and pon 
* therefore yearly, during the ſaid Term, on 
© Pepper-Corn, in and upon the Feaſt of St. M. 
© chacl the Archangel, if demanded. . Providd 
© always, and upon Condition, that if the {ai 
© A. B. his Heirs or Aſſigns, do and ſhall well au 
* truly pay, or cauſe to be paid unto the {al 
C. D. his Executors, Adminiſtrators or Aflign 
© the full Sum of one hundred and five Pounds d 
* lawful Britiſa Money in and upon the Day, &. 
* which will be in the Year, Sc. without any Ie 
© duction or Abatement for Taxes, Aſſeſſment; 
or any other Impoſitions whatſoever, either u 
© dinary or extraordinary, that then and fron 
* thenceforth theſe Preſents, and every Thug 
© herein contained, ſhall ceaſe, determine and 
void, any Thing herein contained to the cu 
* trary notwithſtanding: And the ſaid A. B. f 
himſelf, his Heirs' and ns, doth covenm 
and grant to and with the ſaid C. D, his Eren 
© tors, Adminiſtrators and Aſſigns, that he the f 
* A. B. his Heirs or Aſſigns, ſhall and will ve 

: | 


and truly pay or cauſe to be paid unto the ſaid 
CD. his Executors, Admmiſtrators or Aſſigns, 
the ſaid full Sum of one hundred and e 
© Pounds, in and upon the ſaid Day, Sc. which 
ill be in the ſaid Year, Sc. without any De- 
Auction as aforeſaid, according to the true In- 
„tent and Meaning of theſe Preſents : Aud alſo, 
© that he the ſaid C. D. his Executors, Adminiſtra- 
tors and Aſligns, ſhall and may at all Times, 
© ofter Default ſhall be made in Performance of the 
proviſo or Condition herein contained, peaceably 
* and quietly enter into, have, hold, cccupy, poſ- 


res and enjoy all and ſingular the ſaid Meſſuage 
bs or Tenement, Lands and Premiſſes above-men- 
ip ' tioned, and every Part and Parcel thereof, with 


* the Appurtenances, for and during the Reſidue 


end Remainder of the ſaid Term of five hun- 
1 dred Years hereby granted, which ſhall be then 
oh * to come and unexpired, without the Let, Trou- 


able, Hindrance, Moleſtation, Interruption and 
Denial of him the ſaid A. B. his Heirs and 


' Perſons whatſoever : And further, that he the 
* faid A. B. and his Heirs, and all and every other 
Perſon and Perſons, and his and their Heirs, any 
Thing having and claiming in the ſaid Meſſuage 
or Tenement and Premilfes above-mentioned, 
' or any Part thereof, ſhall and will at any Time 
or Times, after Default ſhall be made in Perfor- 
mance of the Proviſo or Condition herein con- 
| tained, make, do and execute, or cauſe or pro- 
eure to be made, done and executed, all and eve- 
ty ſuch further and other lawful and reaſonable 
\ Grants, Acts and Aſſuragces in the Law what- 
 ſoever, far the further, better and more perfect 
\ Granting and Afſuring of all and ſingular the 
lad Premiſſes above-mentioned, with the Ap- 


how * purte- 


( 
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Aſſigns, and of all and every other Perſon and 
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* purtenances, unto the ſaid C. D. To hold to him 
the aid C. H. his Executors, Adminiſtrators and 
Aſſigns; for and during all the Reſt and Reſidue 
of the faid Term of five hundred Vears above 
„granted, which ſhall be then to come and uner. 
* pired;” as by the ſaid C. D. his Executors, Ad. 
miniſtrators or Aſſigns, or his or their Counſel 
Jearned in the Law fhall be reaſonably deviſe, 
Vor adviſed and required. And laſtly, it is cove. 
nanted, granted, concluded and agreed upon, by 
and between the ſaid Parties to theſe Preſents, 
and the true Meaning hereof alſo is, and it i 
© hereby ſo declared, that until Default ſhall be 
made in Performance of the Proviſo or Cond: 
* tion herein contained, he the ſaid A. B. his Hein 
* and Aﬀigns, ſhall and may hold and enjoy al 
and ſingular the ſaid Premiſſes above-mentioned, 
© and receive and take the Rents, Iſſues and Pro: 
* fits thereof, to his and their on proper Uk 
and Benefit; any Thing herein contained to 
the contrary. thereof notwithſtanding. I. Wi: 
e | i reads parts 


— — — — — - — 1 2 * * 0 FP? NP 


a >. „ „„ OY 1 ow ca ͤ K K Py yo tt” benny 


— a ** un 0 


The Form of an Aſſignment of a Mortgage t 
en 16 Ie. ES 
« © HIS Indenture tripartite made, G. Br 
8 FT tween A. B. of, G of the Ag Part, 
C. D. of, Sr. of the ſecond Part, and E. F. 6, 
Sc. and G. H. and J. K. of, Oc. of the thu! 
Part; Whereas the ſaid C. D. by his Indenture 

_ © of Mortgage, bearing Date, 24 did demie, 
* grant, bargain and fell unto the ſaid A. B. 4 
that Meſluage, Sc. and the Reverſion and Re: 

* verfions, Remainder and Remainders, Rents, 
* Iſſues and Profits thereof, and all the 5 
F gt, 


— 
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* Right, Title, Intereſt, flat ad Demand what. 
© fever, of him the ſaid C. D. of, in and to the 
ame, or any Part or Parcel thereof; To. be. had 
© ind holden unto the ſaid A. B. his Executors, 
Adminiſtrators and Aſſigns, from the Date there- 
* of, for and during the Term of 520 Tears, from 
* thence next enſuing, and fully to be compleat 
* and ended; at and under the yearly Rent of, 
C. which ſaid recited Indenture was defeaſible 
* on Repayment by the ſaid C. D. unto the ſaid 
J. B. of the Sum of, &c. at a certain Day there- 
in mentioned, then to come, and now ſince paſt, 
as in and by the ſaid recited Indenture may more 
fully appear. And whereas upon an Account this 
* Day made up between the ſaid C. D. and A. B. 
' of and concerning the ſaid Debt of, &c. and the 
Intereſt thereof, there remains juſtly due and 
ov ing from the ſaid C. D. to the ſaid A. B. for 
Principal and Intereſt on the ſaid Mortgage, the 
full Sum of, Se. And whereas the d E. F. 
hath lately contracted and agreed with the ſaid 
C. D. for the abſolute Purchaſe of all and ſingu- 
lar the ſaid Meſſuage, Sc. and Premiſſes above- 
mentioned, for the Sum of Three Hundred and 
Fifty Pounds, and in Purſuance thereof, in and 
by certain Indentures of Leaſe and Releaſe, 
' bearing Date, Cc. laſt paſt, made between the 
' faid C, D. of the one Part. and the {aid E. E of 
the other Part; he the ſaid C. D. hath granted 
and conveyed the ſaid Meſſuage, Lands and 
Premiſſes, unto the ſaid E. F. and his: Heirs, as 
by the ſaid Indentures of Leaſe and Releaſe may 
more fully appear. Now to the End the ſaid 
Term of 500 Years may be preſerved and kept 
on Foot, to attend and wait on the Reveriion 
and Inheritance of the ſaid Premiſſes, to protect 
Land defend the ſame from all Incumbrances, 
Q 4 ſuble- 
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ſubſequent to the Creation of the ſaid recited 
Term, his preſent Indenture witneſſeth; that the 
* ſaid A. B. for and in Conſideration of the Sum 
* of, &. to him in Hand paid by the ſaid E 5. 
(by and with the Conſent; of the ſaid C. D. te. 
* ſtified by his being a Party to, and Signing and 
* Sealing. of theſe Preſents) the Receipt) wheredf 
- © the ſaid A. B. doth hereby confeſs and acknoy- 
* ledge, and in Conſideration alſo of five Shilling; 
* of, &c. to the {aid A. B. in Hand paid by the 
 * ſid C. H. and J. A. the Receipt whereof the 
* ſaid A. B. doth hereby alſo acknowledge; I. 
the ſaid A. B. by and with the Conſent and 4. ent 
* greement of the ſaid C. D. teſtified as aforeſaid, 
* hath bargained, fold, aſſigned and ſet over, and Mir: 
by theſe Preſents doth bargain, ſell, aſſign and e 
* ſet over unto the {aid G. H. and 7. A. (by the 
* Nomination and 1 of the ſaid E. ) 
* All and ſingular the ſaid Meſſuage and Pre 
* miſſes above-mentioned, and every Part and Pu- 
* cel thereof, with the Appurtenances; and alſo 
* all the Eſtate, Right, Title, Intereſt, Claim and 
© Demand whatſoever of him the ſaid A. B. of, m 
in and to the ſaid Premiſſes, and of, in and . 
every Part and Parcel thereof, with the Appur er 
* tenanees: To have and to hold all and fingula 
* the ſaid Meſſuage and Premiſſes, and every Part WW | 
and Parcel thereof, with the Appurtenances, e 
* unto the ſaid C. H. and J. K. their Executors, eee. 
Adminiſtrators and Aſſigns, for and during al 
the Reſt and Reſidue of the ſaid Term of 500 
* Years above-mentioned; which is yet to com 
and unexpired; In Truſt ſor the faid E. F. hu e. 
* Heirs: and Aſſigns, and ſuch other Perſon cee 
© Perſons to whom the Freehold and Inheritance 
©'of the ſaid Premiſſes ſhall appertain and belong, erf 
to protect and defend the fame from all ſub WP: 


quent 
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© ment Incumbrances. And the faid A. B. for 
© himſelf, his Executors and Adminiſtrators, doth 
© covenant and grant to and with the ſaid E. F. 
© his Executors, Adminiſtrators and Aſſigns, that 
he the ſaid A. B. hath not done or committed 
y Act, Matter or Thing whatſoever, whereby 
or wherewith the ſaid Premiſſes above-mentioned, 
or any Part thereof, are, is ſhall or may. be 
charged or incumbered in Title, F ſtate or other- 
wiſe howſoever. In Witneſs, &c.? 


_ w SN” 


9. An Aſſignment is the ſetting over or tranſ- 

ering the Intereſt a Man hath in a Leaſe or other 

hing to another. And Aſſignments may be 

made of Lands held in Fee, for Life, or Years ; 

an Annuity, Rent-Charge, Judgment, Statute, 

c. but as to Lands they are uſually of Leaſes 

1nd Eſtates for Years. 

Where Tenant for Years aſſigns his Eſtate, no 

onfideration is required; for the Tenure being 

abject to Payment of Rent, Fc. is ſufficient to 

eſt an Eſtate in the Aſſignee : In other Caſes, 

"me Conſideration muſt be paid. And if Leſſee 

Ir Years, aſſigns all his Term in his Leaſe to ano- 
ner, he cannot reſerve a Rent in the Aſſignment; 
i he hath no Intereſt in the Thing, by Reaſon 
{ which the Rent reſerved ſhould be aid; and 
dere there is no Reverſion, there can de no Di- 
trels: But Debt may lie upon it as on a Contract. 
Mod. 263. 1 Lill. Abr. 99. 

Although a Leſſee make an Aſſignment over of 
s Term, yet Action of Debt lies againſt him for 
he Rent, by the Leſſor or his Heir, (not having 
cepted Rent from the Aſſignee:) But where a 
Hee aſſigns his Term, and the Leſſor his Re- 
erſon, the Privity is determined, and Action of 
hebt doth not lie for the Reverſioner againſt 3 
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firſt Leſſee. On an Aſſignment of the Leſſee, be. 
fore Acceptance of Rent from the Affignee, the 
Leſſor may charge either the Leſſee or Alſignee 
with the Rent, at his Election; tho if he once at. 
cepts the Rent from the Aflignee, knowing of 
the Aſhgnment, he cannot afterwards bring Debt 
againſt the Leſſee for Rent. As the Rent iſſue 
out of the Land, the Aſſignee generally who ha 
the Land, and is privy in Eſtate, is Debtor, in re, 
ſpect thereof: Yet if an Aſſignment be made by an 
Aſſignee, to any one whatever, the firſt Aſſignee 
is not ſuable for any Rent; here, if he be xc 
cepted by the Leſſor, the Admiſſion of one Af, 
ſignee is the Admiſſion of twenty, Moor 472. 1 
Rep. 23, 32. Compl. Attorn. 491. | 

An Aſlignee is. he who hath the whole Eſtate d 
the Aſſignor; and there is Aſſignee in Deed, be. 
ing fach Perſon to whom a Leaſe or Eſtate is a 
ſigned by Deed; and Aſſignee in Law, when 
the Law makes ſo without Deed; as an Execs 
tor appointed by Will is in Law Aſſignee to the 
Teſtator: But if there be Aſſign in Deed, the Al 
ſign in Law is not allowed. Where a Grant is mate 
to a Man and his Heirs, though the Word Af 
be not expreſſed, he may aſſign at his Plealure; 
for the Word Aſigns is included in Heirs: And 
Aſſignees may take Advantage of Forfeitures on 
Conditions, when they are incident to the Re: 
verſion, as for Rent, Sc. and regularly every Al 
ſignee of the Land may have Advantage of mt 
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rent Covenants; alſo Aſſigns are bound by ſuch : 
Covenants, as a Covenant to repair, Gc. for til” 
Heneſit of the Eſtate, although not named. 1 Io. , 
215. Dyer6. 1 And. 2. Cro. Elis. 552. il. 

But when a Covenant concerns a Thing not i f 


Being at the Time of the Demiſe, as to make: 
new Edifice, &c. the Aſſignee is not _—_ 
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pt he be named in expreſs Words; nor is he 
of named, if the Thing to be done, doth not 
concern, the Thing demiſed; or in Contracts 
merely Perſonal. A Leſſee covenanted for himſelf 
and his Aſſigns, to rebuild a Houſe before ſuch a 
W Time, which he did not do, but after the Time 
gpiced, he aſſign'd the Term; and it was! held 
that this Covenant would not bind the Aſſignee, 
beczuſe it was broken before the Aſſignment. 1 
hall, Abr, 915. - Plowd, 284. 1 Salk. 199... 
Bonds and J)ebts, c. are ſaid to be aſſigned; but 
muſt be ſued for in the Aſſignor's Name: Bills of 
Exchange are aſſignable by Indorſement, whereon 
the Allignees may ſue and recover in their en 
Names, by Stat. 3 & 4 Ann. c. 9. If a Man makes 
n Alignment, and yet keeps Poſſeſſion of the Land, 
E. it ſhall be adjudged fraudulent. F. N. B. 98. 


The Form of an Aſfignment of 4 Leaſe. a 


HIS Indenture made, Sc. Between A. B. 
of Sc. of the one Part, and C. D. of, &. 
of the other Part; Whereas N. B. of, Cc. in 
and by his Indenture of Leaſe bearing Date, c. 
for the Conſiderations therein mentioned, did 
demiſe, grant, and to Farm let unto the ſaid 
J. B. All that Meſſuage or Tenement, Cc. ſi. 
ute, G. To hold unto the ſaid A. B. his Execu- 
tors, Adminiſtrators and Aſſigns, for and du- 
ung the Term of one and twenty Veats, thence 
next and immediately enſuing and following, and 
fully to be compleat and ended; Yiclding and 
ſhing unto the ſaid N. B. his Heirs and Aſſigus 
during the ſaid Term, the yearly Rent or Sum 
of, Ce. at and upon the Days, &c. and under 
livers Covenants and Agreements in the ſaid 
Rated Indeuture of Leaſe contained, as in 772 
by 
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© by the ſaid Indenture may more fully apyey 
_ Now. this Indenture wilneſſelb, that the ſaid 4 3 
for and in Conſideration of the Sum of, G. 
to him in Hand paid by the ſaid C. D, the Re. 
;.ceipt..whereof is hereby acknowledged, e the 
ſaid A, B. .. hath granted, bargained and fold 
© aligned and ſet over, and by theſe Preſents doth 
REAR | bargain, Cc. unto the ſaid C. D. All a 
1 ingular the {aid Meſſuage or ,Tenement, an 
Premiſſes above-mentioned, with the Appurte 
nances; and alſo all the Eſtate, Right, Tit 
Intereſt, Term of Lears, Claim and Demand 
© whatſoever. of him the ſaid A. B. of, in and u 
© the {aid Premiſſes above-mentioned, and of, in 
and ta every Part and Parcel thereof, with the 
* Appurtenances, together with the {aid recite 
© Indenture of Leaſe: To have and to hold the ſail 
Meſſuage or Tenement, and Premiſſes above 
mentioned, and every Part and Parcel there 
with the Appurtenances, unto the ſaid C. D. his 
Executors, Adminiſtrators and Aſſigns, for and 
during all the Reſt and Reſidue of the fa 
Term of one and twenty Years above recite 
* < which, is yet to come and unexpired ; unde 
the ſaid yearly Rent of, &c. . payable to the ſai 
N. B. his Heirs and Aſſigns, and by and unde 
* all and every the Covenants, Conditions and 
© Agreements in the {aid recited Indenture of Leal 
© mentioned and contained, which on the Pat 
* and Behalf of the ſaid A, B. his Executors an 
* Adminiſtrators, before the making of this pie 
* ſent Aſſignment, ſhould and ought to have bem 
& 2 obſerved and performed: And the ſaid 46, 
* for himſelf, his Executors and Adminiſtrator, 
© doth covenant and grant to and with the ſaid (. 
© his Executors, Adminiſtrators and Aſſigns, tht 


the ſaid Leaſe and Term of Twenty 7h — 
ere 
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hereby aſſigned, are fill in Being and ſubſiſting 
not ſurrendered, diſcharged, or otherwiſe avoided: 


© {yd alſo, that he the ſaid C. D. his Executors, 
© adminiſtrators and Aſſigns, ſhall and may, by 


de and under the Rent, Covenants and Conditions 
in the ſaid recited Leaſe contained, peaceably 
ke and quietly enter into, have, hold, occupy, poſ- 


' {eſs and enjoy all and ſingular the ſaid Meſſuage, 
ñenement and Premiſſes above mentioned, with 
the Appurtenances, for and during the Reft, Ne- 
* {due and Remainder of the ſaid Term of one 
and twenty Years hereby granted and aſſigned, 
now to come and unexpired, without the Let, 
Trouble, Hindrance, Moleſtation, Interruption 
' and Denial of him the ſaid A. B. his Executors, 
* Adminiſtrators or Aſſigns, or of any other Per- 
* on or Perſons, claiming or to claim, by, from 
* or under him or them, or any of them. And 
further, that he the ſaid A. B. his Executors and 
* Adminiſtrators ſhall and will, at any Time or 
' Times hereafter, make, do or execute all and 
every ſuch further and other lawful and reaſon- 


a” 'able Act and Acts, Thing and Things in the 
= ' Law whatſoever, for the further and more per- 
ak ſet Aſſhgning and Transferring of the (aid re- 


cited Indenture of Leaſe and Premiſſes above- 
mentioned, with the Appurtenances, unto the 
"lad C. D. his Executors, Adminiſtrators and 
' Aſſigns, for and during all the Reſt and Reſi- 
due of the ſaid Term of Twenty-one Years above 
recited, now to come and unexpired, as by the 
Haid C. D. his Executors, Adminiſtrators or Aſ- 
| liens, or his or their Counſel learned in the Law 
| ſhall be reafonably deviſed, or adviſed and re- 
. qured. In Witneſs, &c.“ 1 


10. A 
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10. A Will is the Declaration of a Man's Mi WA 
and Intent, as to the Diſpoſition of his Lands d br 
Goods, of what he would have done after his Dea the 
The Common Law calls that a Will, when Lad ref 
and Tenements are deviſed; and where it concern MOI 
Chattels alone, it is termed aTeftament. 1 Hf 
In a Will made of Goods there muſt be ue 
Executor named; but not of Lands only, wit. b. 
out Goods; for Executors have nothing to do with 1 
the Freehold. If Lands are given by Will, AW"! 
called a Deviſe, and Goods and Chattels a Legacy, MW. 
and there is this Diverſity between Lands ad 
Goods given by a Will, that when Lands are de ful 
viſed in Fee, or for Life,” the Deviſee ſhall enter ſat 
without any Appointment of others: But in Caſe Al 
of Goods, there muſt be the Aſſent of the Exc i 
tor; Sc. Where Lands or Tenements only are de 
viſed by Will, the Will ought to be proved in the 
Chancery; if of Goods and Chattels it muſt be 
done in the Spiritual Court: And a Will both & 
Lands and Goods may be proved in that Court 
rain eine 
All Perſons, who have a ſole Eſtate in Fes 
ſimple of any Lands, Tenements or Hereditz 
ments; may give and deviſe the ſame by lf 
Will and Teſtament, at their free Will and Ple 
ſure ; ſo as ſuch Perſons are not Feme Covetts 
Infants, Perſons Non fane memoriæ, r. wis 
Wills ſhall not be good in Law: And by tit 
Stat. 29 Car, 2. for Prevention of Frauds, l 
Deviſes of Lands or Tenements are to be in Wie 
tiug, ſigned by the Deviſor, or ſome by his er 
1s Directions, in the Preſence of three cred: 
le Witneſſes, at leaſt; and no Deviſe in Wiz 
ting ſhall be revoked; but by ſome other Will in 
Writing, or by cancelling the ſame by the Teſts 
tor hunſelf, or by his Direction, Sc. And where 
ns nuncupaure 
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nuncupative Wills, by Word of Mouth, are made 
for the Diſpoſition of Chattels above 30 J. Value, 
they. muſt be declared in Preſence of three Wit- 
1 bid to bear Witneſs, in the laſt; Sickneſs 
of the Party, Cc. and the Subſtance: of them muſt 
be reduced into Writing, within ſix Days after 
the making, Sc. Lands entailed are not deviſe- 
able by Wall 3 only Fee- ſimple Lands, and Goods 


Chattels. 32 H. 8. c. 1. 29 Cor. 2.000 1119 
tl Rep. 31. I Inſt. 111, 115. ; | {1 | 4 11 205 
| The: Conſtruction of Wills is more | favoured 
tl in Lay than any other Deed or Conveyance; to 


fulfil the Intent of the Teſtator; becauſe the Te- 


10 ſtator is ſuppoſed to be mops Conſilii, and in a 
Any, and a Deviſe is not a Conveyance by 
Common Law, but by the Statute: The Deviſes 


before the Statute were by Cuſtom, and as Cu- 


fi ſom enabled Men to diſpoſe of their Eſtates con- 
8") to the Common Law; fo it exempted this 
Fund of Conveyance from the Regularity and 


Fropriety required in other Conveyances; and 
bus it came to paſs that Wills upon the Statute, 
Imitation of thoſe by Cuſtom, gained ſuch 
wourable Conſtruction. Words in Wills are al- 
ys conſtrued according to the Intention of 
ie Parties that make them, as near as can be 
ern ledked; but the Words and Intent muſt. agree 

h the Law; * if the Words 2 inſenſible 
, dd repugnant, they are void. 3 Salk; 127, 128 
5 . rwe de e 
wr An Infant makes his Will for Lands, and when 
b er ge he declares it as his Will, yet it is void ; 
ut an Infant at fourteen. Years old may make 
u Will of his Goods and Chattels. Although a 
eme Covert cannot regularly make any Will; 
Tefa e Huſband a bind himſelf by Covenant or 
where nd to permit his Wife by Will to diſpoſe of 
pative Legacies, 
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Legacies, c. and this will be ſuch an Apnoirg: 
ment'"as he will be bound to perform; 3 8. 
properly no Will, nor ought to be proved in the 
Spiritual Court: Of Things in Action, or why 
ſhe hath as her own as Executrix, by her Hul 
band's Conſent, tis ſaid ſhe may make a Will is AP" | 
Law; if in other Caſes ſhe diſpoſes of any Thing 
by the Agreement of the Huſband; the Property 
paſſes from him to her Legatee, and it is as th 
Gift of the Huſband: - A Perſon, when he male 
his Will, ought not only to have his Memory ty 
anſwer Queſtions, but to have perfect Mind aul 
Memory: And one muſt have as good diſpoſing 
Memory when he revokes his Will, as when he 
makes it: But if there be any Diſagreement 
Witneſſes therein, their Teſtimony is to be pre 
ferred, which depoſe that the Teſtator was d 
found Memory, for the Support of the Teſtament 
r lyſt. 89. Gro. Car. 219. Co. Fac. 497. 1 Modal 
J. ͤ 0%8 

If a Man bid another make his Will, and befe 

it is done he dies, the Will is not good: Thouph 
if it be drawing up in his Preſence, it miy 
"good; for the Deviſes finiſhed. A Will was mad 
nee the Statute 29 Car. 2. by which Lands wet 
deviſed; but no Name ſubſcribed to it, beig 
ſealed in the Preſence of three Witneſſes, was x 
madged a good Will; the Will being written by ti 
Party himſelf, and his Name in the Will, whis 
was held a ſufficient Signing: And a Will m 
be good to convey Lands, altho it be not ſeale 
the Statute of Wills ſpeaking nothing of Sealiq 
PFlowd.'10, 343. 3 Ee. 1. 2 Danv. Abr. 54. Wl. 
A Teſtator deviſed by Will all his Lands, , 
nements and Eſtate whatſoever, whereof he 
be poſſeſſed at the Time of his Death ; and n 


this he purchaſed 'Lands, Sc. and it was Me 
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tut a Deviſe of perſonal Things was good, tho? 
the Teſtator had them not at the Time of the 
will; but a Chattel real, as a Leaſe for Years, 
1th not paſs: And a Deviſe of Lands is not 
ood, if the Teſtator at that Time had nothing 
in them. By Deviſe of all a Man's Lands and 
enements, all the Lands he hath in Poſſeſſion, 
nd alſo in Reverſion do paſs : But where a Per- 
mn, having Lands in Fee, and other Lands for 
Years, deviſes all his Lands and Tenements, the 
-fimple Lands only paſs ; tho if: he hath only 
ales for Years, by ch Deviſe, thoſe Leaſes 
bull paſ to the Deviſce. Coulaſb. 93. 1 Hull. 237, 
Danv. 527. i ESA 1 
The Deviſe of all a Man's Inheritance carries a 
ſimple: Alſo Lands given to a Perſon to diſ- 
de of at Pleaſure, makes a Fee. If there are 
Words of Inheritance in a Will, the Deviſee 
th no more than an Eſtate during Life: Deviſe 
all a Man's Eſtate, &c. paſſeth an Eſtate for 
le only, not a Fee by Implication. So if one 
Ils, that another ſhall have his Lands. in D. 
nd lay not how long, Sc. But if a Man deviſes 
d by Will, paying 201. the Deviſee hath a 
&-lumple, altho' the Money be not a hundredth 
ut of the Value of the Land: And yet if the 
yiſe be to a Perſon, to the Intent that he out 
the Profits pay ſo much to one, and ſo much 
| another, this is ſaid to be but an Eſtate for 
ie, Hab. 75. 2 Nelſ. Abr. 837, 745. 4 Shep, 
. Dyer 342. Bridgm. 138. 6 Rep. 

A Deviſe to a Man and his Heirs Male makes 
 Eftate-tail ; tho' ſuch a Gift in any common 
veyance would be a Fee-ſimple, it not being 
of what Body. Deviſe to one who is Heir 
Life, Remainder in Contingency, Gc. is good; 
in theſe Caſes of Executory Deviſes, the 

R Eſtate 
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Eſtate deſcends till the Contingency. happens: 
By Way of future Executory Deviſe, a Deviſe to 
an Infant in ventre /a mere ſhall take Place. ] 
a Term is deviſed to A. for Life, with Remain 
der to B. this Remainder is good by Way of Er. 


l 
ecutory Deviſe, for the Reſidue of the Term 
And a Term may be deviſed to one for Life 0 

with Remainders to ſeveral others for Life, wher , 
all the Perſons are in ſe: Though if the De t 
viſe in Remainder be to a Perſon: for Life, vH 
is not then in Being, no Limitation of a Tem ; 
may be beyond ſuch Eſtate; as to another . 
his Iſſue, Sc. 1 Inſt. 27. Lutw. 798. Rn. 2 
164. 1 Sid. 451. F, 
In Wills a Deviſe may be to one, to the U vl 
of another ; and the Uſe ſhall be executed: An U 
Deviſes muſt be of a Thing, and to a Perſo 
certain. Land given to a Man who ſhall mam tþ 
my Daughter, or to a Man and his Children, 68 (; 
is certain enough: But a Condition in a Will, ti n 
one ſhall not marry ſuch a Ferſon, &. is unlawſi e 
and void : If a Legacy or Portion 1s given. to tin 
Woman, provided ſhe marries not without Cn 
ſent of another, it is only in Terrorem; unle n: 
the Portion on ſuch Marriage be limited oval vi 
to ſome other Perſon. A Man deviſes 10001. ] 
his Daughter, if ſhe attain 21 Years, or at H 
Age; if ſhe dies before, the Legacy is gon ut 
Here in Caſe the Legacy had been, to be pi. 
her at her Age of 21. then it is Debitum in u 
ſenti & ſolvendum in futuro, and her Adminiſt 


tor, &c. ſhall have it, if ſhe die before. 
where a Legacy is given generally by Will, t 
Legatce dies before due, it is extinguiſhed; Al 
Legacies are not recoverable at Common Lav 
but iu the Eccleſiaſtical Court, Chancery, 45 
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Ln, Swinb. 293. 1 Mod. 300. 1 Lill. Abr. 457. 
„„ a 

The laſt Will made by a Man ſhall ſtand in 
Force; and there can be but one Will to take 
Effect, though there may be ſeveral Codicils to a 
will. If in a Will there are two Deviſes of the 
ame Thing, the laſt Deviſe takes Place: And 
z à latter Will doth overthrow a former; fo 
the latter Part of a Will overthrows the former 
Part of it. But where a Deviſe of Lands was to 
one in Fee, and in the ſame Will the ſame Lands 
were deviſed to another, this 'twas ſaid made them 
ſointenants; and if a Deviſe is to one Perſon in 
Fee, and to another for Life, or Years, both De- 
viſcs may ſtand. 1 Inſt. 112. Plowd. 341. 3 Leon. 
n. See 3 Mod. 204, 207. 

A Will hath not Force till after. the Death of 
be Teſtator; but then without any further 
Grant, Livery, Sc. it gives and transfers Eſtates, 
nd alters the Property of Lands and Goods, as 
efectually as any Need executed in a Man's Life» 
tmez and hereby Diſcents may be prevented, 
Etates in Fee-ſimple, Fee-tail, for Life, Years, Ge. 
my be made: And he, that takes Lands by De- 
nle, is in the Nature of a Purchaſer. Liz. 167. 

Lands may be' releaſed to one and his Heirs 
Y Will; but a Man cannot releafe a Debt or 
Duty by his Will, tho' he may give and bequeath 
. 1Ventr. 39. Deviſes of Lands are deemed 
wid againſt Creditors upon Specialties, Oc. Hat. 
1& 4 7 & M. G | o 
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A common Will of Goods and Lands, 


a I the Name of God, Amen. I A. B. of, G. 
1 Gentleman, being weak in Body, but 0 
* found Mind and Memory, (bleſſed be God) do 
© this: Day of, &:. in the Lear, &. make an 
* publiſh this my laſt Will and Teftament, in 
; er 3 vg to ſay,) Imprimis, 
give to my Son I. B. the Sum of, &c. hem, 
IJ give and bequeath to my Daughter E. B. the 
* Sum, Sc. ſtem, I give to my Brother N. 
the Sum of, Wer. to my Sifter M. B. the like 
Sum of, Sc. to my Grandſon G. B. the Su 
Se. And to my Couſin, Sc. Item, I evil 
* the Houſe I hold by Leaſe from, &c. ſitua 
and Ain, F. which I now live in, to mill 
* faid Son T. B. To bold to him during his Lit 
and after his Deceaſe, I give the ſame to mill 
Daughter E. B. during the Remainder of mi 
© Eftate and Intereſt therein: And all the reſt if 
< my Lands and Tenements whatſoever, where 
of I ſhall die ſeiſed in Poſſeſſion, Reverſion q 
© Remainder, I give to my ſaid Son T. B. hy 
© Heirs and Aſſigus for ever. Item, all the Rei 
and Reſidue of my Goods, Chattels, and pl 
< ſonal Eſtate whatſoever, I give to my f. 
Daughter E. B. And I make, conſtitute a 
* ordain my good Friends Mr. C. D. and E. 
© to be my Executors in Truft for my ſaid Daug 
© ter E. B. and it is my Will, that they ſhall p 
* out what Monies I have for her Uſe, but 
* as not to be accountable for any bad Debt 
\ © Debts, that ſhall be contracted; and that thi 
* ſhall retain all their Charges and 1 5 
<© whatſoever, in relation to their ſaid Im 
* alfo I give them five Guineas a- piece as Toke 


— 
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ak my Love to them, and for their Kindneſs in 
' accepting this Truſt. Aud I appoint Twenty 
pounds, and no more, to be expended - on my 
Funeral. In Witueſs whereof I the ſaid A. B. 
(have to this my laſt Will and Teſtament ſet 
my Hand and Seal, the Day and Year above 
(yritten. N = | 


Sened, Sealed and Deliuer d by 
the Teſtator, as and for his 
laſt Will and Fftament, in 
the Preſence of us, who were 
preſent at the Signing and 
Sealing thereof. | 


Im of a Will, with Deviſe of Lands, &c. 
in the Way of Settlement. 


IN the Name of God, Amen. I A. B. of, 
1 Cc. Being in good Health, and perfect 
'Memor (lefied be God therefore) do this 
Day, 22 in the Eighth Year of the Reign. of 
be Lord George the Second, Ce. and in the 
ear of our Lord 1735, make and publiſh this 
my laſt Will and Teſtament, in Manner and 
Form, following, (that is to ſay:) Imprimis, I 
ommend my Soul into the Hands of Almighty 
bod, who: gave it me; and my Body to the 
Earth from whence it came, in Hopes of a 
pyful Reſurrection, through the Merits of my 
uviour, IESUS CRRIST; and as for that worldly - 
bt ate wherewith it has pleaſed God to bleſs 
Wer, I diſpoſe thereof as follows: Fit, I give 
h my loving Wife M. B. the Sum of, Ce. 
lem, 1 give to my Son H. B. the Sum, Se.. 
lem, I give to my en B. the Sum of 
| 3 6 


— _ 
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Sc. Item, I give to my Brother, Ac. all pay. 
© able within, Sc. after my Deceaſe. Lem, 1 
* give to my ſaid Wife M. B. All my Lands in 
c the Pariſn of, Cc. which are not ſettled upon 
© her for her Jointure; Io bold to her during 
* her natural Life, ſhe making no Spoil, Waſte or 
Peſtruction thereupon; and from and aſter 
her Deceaſe, I 758 and deviſe the ſame to 
my {aid Son H. B. for the Term of his natural 
- © Life; and after his Deceaſe, I deviſe the ſame 
to my Daughter F. B. during her natural Life; 
and after the Determination of that Eſtate, I 
give and deviſe the ſame to my loving Brothers 
© R. B. and V. B. and their Heirs, during the 
Life of my {aid Daughter F. to the Intent to 
< preſerve and ſupport the contingent Uſes and 
© Remainders herein after limited : But neverthe- 
© leſs in Truſt, to permit my ſaid Daughter F, 
© to receive the Rents and Profits thereof during 
her Life; and from and after her Deceaſe, then 
to remain to the firſt Son of my ſaid Daughter 
F, and the Heirs of the Body of ſuch firſt Son 
< lawfully iſſuing; and for Default of ſuch Iſſue, 
then to the Uſe and Behoof of the Second, 
Third, Fourth, Fifth, and all and every othe 
Son and Sons of my ſaid Daughter F. begotten; 
* the elder of ſuch Son and Sons and the Hers 
* of his Body lawfully iſſuing, to be alway: 
preferred, and to take before the younger d 
£ lach Sons and the Heirs of his Body; and fo 
Default of ſuch Iſſue, then to the Uſe and Be 
© hoof of all and every the Daughters of the 
Body of my ſaid Daughter F. and the Hein 
of the Body of ſuch Daughter and Daughters 
* as Tenants in Common, and not as Jointenants 
and for Default of ſuch Iſſue, then I give th 
ſame to my Grandſon, c, for and 1 1 

> hs | . lem 
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i Term of his natural Life; and after the De- 
termination of that Eſtate, then to the. Uſe and 
© Rehoof of, Sc. avd their Heirs, during his 
(Life, and in Truſt for him, and to the Intent 
to ſupport and preſerve the contingent Uſes and 
Eſtates after- mentioned; and after his Deceaſe, 
to remain to his Iſſue in Tail, in ſuch Manner 


to ' x I have limited the ſame to my ſaid Daughter 
al . and for Default of ſuch Iſſue, then to re- 
ne (main to, Cc. and the Heirs Male of his Body 
fe; begotten, Oc. and for Default of ſuch Iſſue, to 


(remain to my right Heirs for ever. em, I 
'give to my ſaid Wife, during her Life, the Uſe 
' of all my Plate and Houſhold- ſtuff, and after her 
(Death, the ſame to remain to, Sc. and for 
(prevention of any Imbezilment of the ſaid 


he- Hate and Houſhold-Goods, it is my Will, and 
F, do hereby direct, that a Particular be taken 
ing 'by my ſaid Wife and Overſeers, of all my ſaid 
hen ' Plate and Houſhold-Goods, and that ſhe give 


(ber Covenant to my ſaid Overſeers, to leave 
Son te fame to fuch Perſons as I have hereby 


luc WY given the ſame at my Death, (their reaſonable 
nd JA Uſage and Wearing in the mean Time except- 
the 'ed.) Item, I give. to, Sc. Ten Guineas apiece 
ten WW to buy them Mourning. Item, I give to, &:. 
Jer one Guinea a-piece to buy them Rings, Se. 
ray em, I give to my Servant-Man and two Ser- 


er OO 'yYaut-Mards, that ſhall be living with me at 


o the Time of my Deceaſe, Twenty Pounds a- 
d Be; piece. Item, I give to the Poor of the Pariſh 
11988 where I ſhall die, the Sum of Fifty Pounds. 
Heu bn, I give all the reſt of my Goods, Chat- 


ters tels and perſonal Eſtate to my ſaid Wife M. B. 
ants WY ind 1 make and ordain her my ſaid Wife ſole 
'Executrix of this my Will, and my loving 

: brothers, Sr. and good Friend, Sr. Overſeers 
"4 * thereof, 


* 
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thereof, to take Care and ſee the ſame per- 
1% formed, according to my true Intent and Mean- 
ing and for their Pains: herein, I give and 
Jallot to each of them the Sum of, G. 
Mine, whereof I the ſaid A. B. have to the 
Firſt Sheet of this my laſt Will and Teſtament 
containing two Sheets of Paper, ſet my Hand 
and to the laſt Sheet thereof my Hand and Seal] 
the Day and Year above - written. x1 


. Signed, Sealed, Publiſhed and A. B 


Declared by the ſaid A. B. 
A4 as and for his laſt Will and 
© © Teſtament, in the Preſence of 

uuf whoſe Names are here- 
under written, who did each. 
u, ſubſcribe our Names 
a Witneſſes at his Requeſt, 
and in bis Preſente, in the 
EKoom where he then was, 
T.W. 


IT. 


711 Eſtates in Goods and Chattels, with ſom 
Things thereto relating, and how they may | 
releaſed, I ſhall treat of under, phi By 


1. Bills of Sale of Goods. 
2. Gifts of Goods and Chattels, 
3. Agreements, Contracts and Covenants. 
4. Bonds and Obligations for Money. 
g. Letters of Attorney to receive 'Debts, 
6. Releaſes of Debts and Actions, &. 


a= If Bull of. Sale is an Inſtrument uſed fc 
transferring the Property of Goods and Chattels 
And it can never be without a Conſideration. 
» Hogs all A Perſo 
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A Perſon; may at any Time ſell his Goods, 
eren though an Execution be coming out againſt 
dim; unleſs there is a private Truſt between the 
barties, and the Writ of Execution is delivered to 
the Sheriff, Sc. And where 'a Bargain is, that 
one hall give me ſo much for a Horſe, and he 
zives one Shilling or a Penny in Earneſt, which 
| accept, this is a perfect Sale. Ney Nax. 89. 
Where one agrees for Goods ſold, the Buyer 
muſt not carry them away before paid for ex- 
cept a Day of Payment is allowed him by the 
Geller. The Seller of Things is to keep them 
{x a reaſonable Time, for Delivery: But where 
no Time is appointed for the Delivery thereof, 
or for Payment of the Money, it is generally im- 
pied that Delivery be made immediately; and 
fayment on the Delivery. And on Sale of Goods 
in a Shop, Sc. the Seller may not bring an Ac- 
tion for the Money agreed, till the Goods are 
telivered. Noy 87. 3 Falk. 61. TY 

It hath been held, that on Sale of Goods, if 
Earneſt be given to the Seller, and Part of them 
z taken away by the Buyer, he muſt pay the 
Reſidue of the Money upon fetching. away the 
Reſt, becauſe no other Time is appointed; and 
the Earneſt binds the Bargain, and gives the 
Buyer a Right to demand the Goods, but a De- 
mand without paying the Money is void: And 
I the Buyer doth not take away the Goods, and 
bay the Money, the Seller ought to require him 
bto do; and then if he doth not do the ſame in 
convenient Time, the Bargain and Sale is diſſol- 
red, and the Seller may diſpoſe of them to any 
ither Perſon, 1 Salk. 113. E 

A Sale. of Goods upon a Sunday, tho in a Fair 
* Market, will not alter the Property: And in 
Markets, all Contracts for any Thing ſold there, 


to 
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to make them binding, are to be made as fol- 
lous; The Sale is to be in a Place that is open 

and in a proper Place for ſuch Goods; it muſt 
be a Sale for valuable Conſideration, and the 
Buyer is not to know that the Seller hath à 
wrongful Poſſeſſion; the Sale not to be fraudu- 
lently | betwixt two, to bar another; there is to 
be a Sale and a Contract, by Perſons able to con- 
tract, and the Sale may not be in the Night, but 
between. Sun and Sun; and Toll muſt be paid, 
where required by Statute, Sc. Alſo there are 
Toll-takers or Book- Keepers, who enter the 
Names of Buyers and Sellers of Horſes, &:, 
which are to be rid or ſtand in the open Fair 
or Market one Hour; and all the Parties to the 
Contract muſt be preſent with the Horſe: The 
Sellers ſhall likewiſe produce Vouchers of the 
Sale to them, Cc. 2 Inſt. 713. 5 Rep. 83. Stat. 
2 S3 P. & M. c. 7. 31 Eli. 12. The buying 
of Cattle, Corn, and Victuals, by the Way be- 
fore brought to a Fair or Market, Sc. is called 
Foreſtalling, and puniſhable by Impriſonment, 
Loſs. of Goods, Oc. 5 & 6 Ed. 6. c. 14. 

By Statute; a Contract for the Sale of Goods 
for 10 J. or upwards, ſhall not be good, except 
the Buyer receive Part of the Goods ſold; or 
gives ſomething in Earneſt to bind the Bargain; 
or {ome Note thereof be made in Writing, ſigned 
by the Party to be charged with the Contract, 
Se. And where Contracts are not to be per- 
formed in a Year, they muſt be in Writing, or 
no Action can be brought on them; ſo that a 
Contract for Goods under 101. Value, if not to 
be had in a Lear, muſt be in Writing, or ſhall 
be void: But if no Day is ſet, or the Time 1s 
uncertain, &#.. they may be good without. 29 
Car. 2. c. 3. J NR 1 If 


Me aA. cocoa © oo 
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I a Man affirms Things ſold are of ſuch a Va- 
lue, when they are not, this is not actionable; 
to it is, if he actually warrants them: But 
vhere one warrants any Thing ſold, aſter the 
Time of Sale, it is not good; for tis to be at the 
Time of the Sale to be binding. 2 Co. 4, 386. 

A Perſon recommending a Stranger to à Trade- 
man, who thereupon ſells Goods on Truſt to ſuch 
Stranger 3- this by the Law of Merchants x 
make the Recommender anſwerable. Ibidaas 6 


The Form of a Bill of Sale of Goods. 55 


'T/ NOW all Men by theſe Preſents; that I 
IX A. B. of, &c. for and in Conſideration of 
the Sum of, &. to me in Hand paid, at and 
' before the Sealing and Delivery hereof, by 
D. of, Sc. the Receipt whereof I do hereby 
' acknowledge, have bargained and fold, and by 
' theſe Preſents do bargain and fell unto the ſaid 
C. D. all the Goods, Houſhold-ſtuff and Imple- 
ments of 'Houſhold, and all other Goods what- 
ſoever, mentioned in the Schedule hereunto an- 


ds "nexed, now remaining and being in, &c.” 13 
pt have and to bold all and ſingular the ſaid 
or Goods, Honſhold-ſtuff and Implements of Houſ- 
n; hold, and every of them, by theſe Preſents, 
ied * bargained and ſold unto the ſaid C. D. his Exe» 
&, ' cutors, Adminiſtrators and Aſſigns for ever. 
el. Aud 1 the ſaid A. B. for myſelf, my Executors 
or "and Adminiſtrators, all and ſingular the ſaid 
t 2 Goods, unto the ſaid C. D. his Executors, Ad- 
to 


'miniſtrators and Aſſigns, againſt me the ſaid 
' A. B. my Executors, Adminiſtrators and Af 
' ſigns, and againſt all and every other Perſon 
"and ' Perſons whatſoever, ſhall and will war- 
tant and for ever defend by theſe _— 

| r 0 


F 
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750 which Goods I the faid A. B. have put the 
Feſaid C, D. in full Poſſeſſion, by delivering him 
done Silver Tankard, Sc. at the Sealing hereof. 
1 In Wrueſs, &c. 47 Oat] O39; 


O SHORE er est d! 10 ? | 
2A Gift of Goods is made either by Deed 
by Word, or in Law: And all Goods and Chat. 
tels -perfonal may be given without Deed, ex- 

cept in ſome ſpecial Caſes. Perk. 97. 

% But a general Gift of all a Man's Goods, with- 
gut apy Exception, though this be by Deed, it 
is liable to Suſpicion as fraudulent, to. deceive 

' Creditors: And therefore whenever any Gift ſhall 
be made, in Satisfaction of a Debt, it is good to 
make it in a publick Manner before Neighbours ; 
that the Goods and Chattels be appraiſed to, the 
Value, and the Gift expreſly made in Satisfactio. 
of the Debt; and that on the Gift of the Good 
the Donee take Poſſeſſion of them, Cc. 4 Rep. 50 
Hob. 230. 

As to Gifts by Word, if a Man intending te 
give a ſewel to one, ſay to him, here I give yo 
my Ring, with the Ruby in it, Sc. and with hit 
own Hand delivers it to the Party; it would 
a good Gift, notwithſtanding the Ring ſhould 
bear any other Jewel, being delivered by th 
Party himſelf to the Party to whom given. Her; 
a Gift of any Thing without Conſideration, wil 
be pods but it is revokable before the Deliver) 
to the Donee of the Thing given: And in caſe 


give to you one of my Horſes in my Stable 
there you ſhall have your Election to chuſe whi 
Fou will. Bac. Max. 87. Fenk. Cent. 109. 1 ly 


145. u 7 3 : 
„The Gift in Law is when a Man is married t 
a Woman, the Law paves all the Goods of th 


Wiſe to the Huſband by the Marriage z 8nd 
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Perſon be made Executor of a Will, dare reps, 

n him the Executorſhip, the Law gives anc 
nansſers the Property of the Teſtator's Goods to 
ch Executor: Though in theſe. Caſes, it is as it 
were conditional; for the Huſband is liable to 
the Debts of the Wife, and the Executor to the 
Jebts of the Teſtator. 1 Int. 3. 
It is the ſame where one takes my Goods as A 
Treſpaſſer, and T in an Action recover Damages 
kr them; the Law gives him the Property of 
the Goods, he having paid for them 2 Hep. 
tbr, 266. 1 e lc 2 


; A 21071991.) 
Form of a Gift of Goods and Chartelr. 4 


4 þ O all People to whom theſe Preſents ſhall 
1 come, I A. B. of, Sc. ſend Greeting: 
' Know ye, that I the ſaid A. B. for and in Con- 
ſideration of natural Affection, Sc. and for di- 
vers other good Cauſes and Conſiderations me 
hereunto moving, have given and granted, and 
' by theſe Preſents do give and grant unto C. D. 
A that my Blue Damask-Silk Bed, in the beſt 
Chamber in my Houſe at, &c. together with 
all the Furniture of that Room; or all and 
ſingular my Goods, Chattels, Plate, Jewels, 
Leaſes, and Perſonal Eſtate whatſbever, in 
"whoſe Hands, Cuſtody or Poſſeſſion ſoever they 
be, within the Kingdom of Great Britain, ( ex- 
' cept, Sc.) To have, hold and enjoy all and ſingu- 
lar the ſaid Goods, Chattels, and Perſonal Eftate ; 
aforeſaid, unto the ſaid C. D. his Executors, + 
Adminiſtrators and Aſſigns, to the only proper 
' Uſe and Behoof of him the ſaid C. D. his Ex& 
' cutors, Adminiſtrators and Aſſigns for ever. 
And I the faid A. B. all and ſingular the afore- 
laid Goods, Chattels, and Premiſfes, to —_ 
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CD. his Executors, Adminiſtrators and Affigus 
againſt all Perſons whatſoever, ſhall and wil 


\\* warrant. and for ever defend by theſe Preſents. 


* In Muneſss, &c. 
Lirery and Seiſin inabred thereon, 


M AEnorandum, the Day, G. Livery and Sei 
1555 MI fin was 1 the merch named 
AH. B. unto the ſaid C. D. of one Piece of Plate 
c. in the Name of all the Goods and Chattel; 
within mentioned, to hold to him the ſaid C. D 
his Executors, Adminiſtrators and Aſſigns for 
ever, according to the within written Deed, ir 

the Preſence of | 

1 4 E. F. 


GH, 


3. Agreement is the mutual Conſent of Parties 
or Joining together of two or more Minds, in an 
Thing done, or to be done. A Contract is a Ba 
gain between two Perſons, where one Thing 
given for another, which is called Quid pro quo 
and if there be not one Thing for another, « 
ſome Conſideration, it is a nude Contract an 
void in Law. A Covenant is an Agreement mad 
by Deed in Writing, between two or more, to d 
or not to do ſome Act agreed upon betwaxt the 
Terms de Ley 32, 459. | 
Agreements are either executed already at ti 
Beginning, or executory, to be performed in 
zuro ; and are governed by the Intention of th 
Parties: They ought to be perfect, full and co 
Pleat, ſo as to be executed with a Recompencc 
or give an Action or other Remedy for it. A 
Agreement without Satisfaction is as nothing; an 
a forced Agreement of the Party is gt! 
gred 


=— = = > ﬆ. = Oo© = - 
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Agreement; therefore he that did agree to the 
Thing ſhall not be compelled to perform it. 
Flowd. 290. 2 Mod. 8. Cro. Car. 193. 1 Lill. 
Ar. 48. An n! 

Any Thing under Hand and Seal, which im- 
ports an Agreement, will amount to Covenant: 
And a Proviſo by Way of Agreement amounts to 
Covenant.” And a Covenant is either in Fact, or 
in Law: In Fact is that which is expreſly agreed 
between the Parties, and inſerted in the Deed; 
nd in Law is that Covenant which the Law 
intends and implies, though it be not expreſſed 
in Words. A Servant covenants and agrees to 
ſerve me a Year, and I covenant to pay him 
Sem of Money for it; here he may have an 
A&ion againſt me, altho' he do not ſerve me; 
but then I may oblige him to ſerve out the Time. 
Leu. 155. I Inſt. 204. 

A Covenant is no Duty *till broken: In Co- 
renants the laſt Words, that are general, ſnall 
be expounded by the firſt Words which are ſpe- 
cal and particular: And if ſome Covenants in 
a Deed are good and lawful, and others not; 
thoſe againſt Law are void, and the other ſhall 
tand good. 2 Yentr. 218. Plowd. 287. 11 Rep. 27. 

There can be Articles of Agreement made, to 
be performed only by the Parties; or by them 
and their Executors, c. wherein both of them 
we obliged to do ſomething, according. to the 
Matter agreed upon. Wood's Inſt. 46.59 
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The Form of an Agreement between a Ma- 
fer and Servant. 


| | is agreed this Day of, c. in the Year 
I of our Lord 1935. Between A. B. of, Ge. 
© Eſquire, and C. D. in Manner following, vn. 
That he the ſaid A. B. ſhall and will receive 
* the ſaid C. D. into his Houſe and Service, for 
© the Term of one whole Year, from the Date 
* hereof ; and provide for the ſaid C. D. compe- 
tent and ſufficient Meat, Drink, Waſhing and I 
* Lodging; and alſo pay and allow unto him the 
* faid C. D. the Sum or Wages of Six Pounds, 
he the ſaid C. D. continuing in the Service of 
© him the ſaid A. B. during the ſaid Term: 4nd 
© the ſaid C. D. covenants and agrees with the 
* ſaid A. B. That he the ſaid C. D. ſhall and will, 
© for the Conſiderations aforeſaid, faithfully ſerve 

him the ſaid A. B. in the Buſineſs and Service 
© of, Sc. for and during the ſaid Term of one 
© Year, without abſenting from the ſame, or im- 
© bezilling any of the Money or Goods of the 
© ſaid A. B. or any Ways diſcloſing the Secrets of 
© his ſaid Maſter. In Witneſs whereof the Parties 
* aforeſaid have hereunto ſet their Hands, &c. 


4. Bond or Obligation is a Deed in Writing 
Obligatory, whereby one doth bind himſelf to 
another, under his Hand and Seal, to pay a Sum 
of Money, or do ſome other Act: A Bond con- 
tains an Obligation with a Penalty, &c. and a 
Condition, which expreſly mentions what Money 
is to be paid, or other Thing to be performed, 


and the limited Time for Performance thereof; 
or 
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fr which the Obligation is peremptorily binding. 
and a Bond differs from à Bill, which is gene- 
ally without a Penalty or Condition, though a 
Bill may be obligatory. * 1 Taft. 172. | x 
A Bond or Obligation may be made from one 
to one, to two, three or more; or be from tw 
Perſons or more, to one, two, three, Sr. If 
bond hath not a Date, or hath a falſe or impoſſi- 
lle Date, if it be ſealed and delivered, it is a good 
Obligation from the Delivery: And if one binds 
timfelf to pay Twenty Pounds, but doth not fay 
vien it ſhall be paid, the Bond is good, and Mo- 
ry due preſently. Alſo in caſe A. binds frimſelf 
b B. in Thirty Pounds to be paid to A, whereas 


d be e B. the Obligation will be good, 
1 ml the Solvetdum void. 2 Rep. 5. 1 Inſt. 108, 
N 100. . | | 

1 Al Conditions of Bonds muſt be to do Things 
as awful and poſhble : And when the Matter or 


Thing to be done, or not to be done by a Con- 
tion, is unlawful, or impoſſible; or the Condi- 
fin is repugnant, inſenſible or incertain, the Con- 
bon is void, and in ſome Caſes the Obligation 
llewiſe. And if a Thing be poſſible at the Time 
making the Obligation, and afterwards be- 
mes impoſſible by the Act of God; or of the 
lar, or of the Obligee, the Obligation is dif- 
targed : But ſometimes an Obligation may re- 
min ſingle, where a Condition is impoſſible, Or. 
nd it Money be not paid according to the Con- 
ion, the Obligation becomes ſingle. 10 Rep. 


. I». Dyer 51. Cro. Eliz. 780. 2 Lill. 252. 

ney . A. Condition of a Bond to do any Act evil in 

ned, el, is void: Bonds made by Infants, Feme 

of ; Overts, &c. are not good; and if made by Wo- 
for Wn, where prevail'd upon by Flattery, &c. they 


ly be relieved in Chancery. Obligations by 
15 8 | - Durels 
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Dureſs are void; fo are Bonds concerning bu 
ing and ſelling Offices; made to avoid the Debt 
n Duty of others, by Fraud; obtained by Ga 
ming, Cc. by divers Statutes. 1 K. 2. 5 Ed, of 
13 Elia. 16 Car. 2. ; 

And Bonds made for more than 51, per CM 
per Annum Intereſt, are void as uſurious; and th 
Receiver ſhall forfeit treble the Value of the Moll 
ney lent. ' But it is not Uſury if the Intereſt bf 
higher, where poſſibly both Principal and Interef 
are in Danger, upon a Contingency, or Caſualt 
or if there is a Hazard that one may have le 
than his Principal: And if a Perſon ſecure bot. 
Intereſt and Principal, if it be at the Will of thi 
Party who is to pay; it is no Uſury. So whelif 
a Man is to pay a large Sum by way of Penaltil 
and in lieu of Damages, for Non-payment of ti 
principal Debt; when he might repay the Pri 
cipal at the Time agreed, and avoid the PenaltM 
Sr. Kat. 12 Aun. c. 16. 2 Inſt. 89. 2 Cre. 20 
677. Show, 8. 1 Lut. 273. 

A Bill obligatory written in a Book, with t 
Party's Hand and Seal to it, is good: And i 
Bill runs, I have receiv'd of A. B. the Sum 
Twenty Pounds, which I promiſe to pay, Gc. C 
T owe to him 20 J. or had of him that Sum, 
be paid at, Sc. or if the Bill be, I ſhall pay 
C. D. 101. Sc. theſe and the like are good Bil 
Cro. Eli. 613. 2 Roll. 146, 22 E. 4. 


of Eltates, Anceſtozs, Heirs, &c. 259 


A common Bond from one Perſon to one. 


* 
8 NOW all Men by theſe Preſents, 
c That I A. B. of the Pariſh of, Sc. 
in the County of & Gentleman, am held 
and firmly bound to C. D. of, &c. in the 
* County aforeſaid, Eſquire, in One hundred 
pounds of good and lawful Money of Great 
* Britain, to be pald to the ſaid CD. or to 
© his certain Attorney, his Executors, Admi- 
© niſtrators or Aſſigns; for which Payment 
* well and truly to be made, I bind myſelf, 
* my Heirs, Executors and Adminiſtrators, 
firmly by theſe Preſents ſealed with my 
Seal: Dated this Day of, &c. in the ninth 
© Year of the Reign of our Sovereign Lord 
* George the Second, by the Grace of God, 
© of Great Britain, France and Ireland King, 
Defender of the Faith, &c. and in the 
© Year of our Lord One thouſand ſeven hun- 
* dred and thirty-ſix, 


The Condition of this Obligation is ſuch, 
That if the above bound 4. B. his Heirs, Exe- 
tors or Adminiſtrators, ſhall and do well and 
ly pay, or cauſe to be paid unto the above 
umed 6 D. his Executors, Adminiſtrators or 
Migns, the full Sum of Fifty-two Pounds and 
kn Shillings, of lawful Money of Great Bri- 
un, on the Day of, Sc. next enſuing the Date 
ereof , or which will be in the Year, c. then 
lis Obligation ſhall be void, or elſe it ſhall 
main in full Force and Virtue.” 


Yaled and delivered in 
the Preſence of 
| S 2 Form 
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Form f a Bond from two Perſons to one, 


Gb all Men by theſe Preſents, 
That we A. B. of, Sc. and C. D. 


of, Sc. in the County, Sc. are held and 
* firmly bound to E. F. of, Sc. Gentleman, 
in Fifty Pounds of good and lawful Money 
of Great Britain, to be paid to the ſaid 
E. F. or to his certain Attorney, his Exe- 
* cutors, Adminiſtrators or Aſſigns; and for 


E — — — — 


£ 
c 
4 


1 


116 

which Payment to be well and truly made, C 
* we bind ourſelves, and each of us by him- ; 
* ſelf for and in the whole, our Heirs, Exe 
© cutors and Adminiſtrators, and of each 0 J 
* us, firmly by theſe Preſents, ſealed wi, 
our Seals. Dated the Day of, &. in the 5 
* Year of the Reign of the Lord George the m 
* Second; by the Grace of God, of Cra th 
* Britain, France and Ireland King, Defend + jr 


of the Faith, &c. the Ninth, and in the 
* Year of our Lord 1736. | 


The Condition of this Obligation is ſuc] 
That if the above bound A. B. and C. D. « 
© either of them, their or either of their Hein 
Executors or Adminiſtrators, do and ſhall wel 
and truly pay or cauſe to be paid unto th 
© above-named E. F. his Executors, Adminiſtrato 
or Aſſigns, the full Sum of Twenty-ſix Pound 
© and five Shillings, of good and lawfal exp 
© Great Britain, on or before the Day, c. wii 
© will be in the Year of our Lord One thouſi 
© ſeven hundred and thirty-feven, without Fra 
or Covin : (Or if the ſaid A. B. and C. D. & 
© do well and truly pay to the faid E. F. Ge. t 
full Sum of Twenty-five Pounds, with ny 
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i for the ſame, after the Rate of Five Pounds per 
Centum per Annum, Or with lawful Intereſt, On 
i the Day of, &c.) then this Obligation to be 
void, or elſe to remain in full Force. 


The Form of @ Penal Bill for Payment of 


ey. 


8 all Men by thefe Prefents, That 1 
A. B. of, Gc. do owe unto C. D. of, &c. 


' of lawful Britiſb Money, to be paid unto the 
' {ad C. D. his Executors, Adminiſtrators or A{- 
' ons, on, Cc. next enſuing the Date hereof ; 
' for which Payment, well and truly to be made, 
bind myſelf, my Heirs, Executors and Admi- 
' niſtrators, to the ſaid C. D. his Executors, Ad- 
miniſtrators and Aſſigns, in the Penalty of two 
hundred Pounds, firmly by theſe Preſents. In 
' Witneſs, 8c." | 


Form of a ſingle Bill for Money. 


K* OW all Men by theſe Preſents, That 
| I A. B. of, &. do owe and am indebted 
'toC. D. of, Sc. in the Sum of Thirty Pounds 
ck lawful Money of Great Britain, which I pro- 
miſe to pay unto the ſaid C. D. his Exccitors, 
Adminiſtrators" or 7 at or upon the Da 

of, Se. next enſuing the Date of theſe Preſents. 
In Witneſs whereof ' IT have hereunto ſet my 
Hand and Seal the Tenth Day of Ofober, Anno 


m. 1735. 


5. A Letter of Attorney is a Writing autho- 
ng an Attorney to do any lawful Act for an- 
83 other; 


\ 


(Gentleman, the Sum of one Hundred Pounds, 


_ 
on 
- 
q 
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other; in like manner as the Party authorizin 
might do the ſame. And what a Man may do 


by himſelf, he may generally do by another Per- | 
ſon. Weſt. Symb. par. 1. 

The Nature of this Inſtrument is to give the 
Attorney the full Power and Authority of the | 
Maker, to accompliſh the Act intended to be per- 5 
formed: And ſometimes theſe Writings are revo 2 
cable, and ſometimes not ſo; but when they arc * 
revocable, it is uſually a bare Authority only 1 
and they are irrevocable when Debts, Ge. ar 
aſſigned to another, in which Caſe that Word i 4 
inſerted, PFlowd. 475. 1 
In Caſes of common Letters of Attorney, th e 
Power given muſt be ſtrictly purſued, or che A of 
of the Attorney ſhall be void; and a Man ma nc 
limit his Authority as ſtrictly as he pleaſes. 'by 
the Attorney does leſs than the Authority men in 
tions, it is void; but it he doth more, it may þ 1 
good for ſo much as he had Power to do; A N 
notwithſtanding the ancient Opinions for purſq to 
ing Authorities with great Strictneſs; yet in Ca du. 
of delivering Liver y and Seiſin of Lands, the m 
have been always favourably expounded of lattꝙ in 
Times; unleſs where it hath appeared that . n 
Attorney's Power was not followed at all. 1% in 
258. 2 Mod. 79. ; | il 

| Letters of Attorney are either General, or Sj * 
cial; and ſaid to be revocable in their Nat * 
tho they are otherwiſe made: Aud by the Dea vg 
'of the Party giving it, the Power given b Att 
ter of Attorney generally determines, 8 A, ay 
Ir 


\ 
. 
» : Sha F / 
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Form of a General Letter of Attorney to 
receive and recover Debts, 


I A. B. of, &. for divers good Cauſes 
nd Conſiderations me hereunto moving, have 
made, ordained, authorized and appointed, and 
' by theſe: Preſents do make, ordain, authorize 
nd appoint C. D. of, Sc. my true and lawful 
Attorney, for me, and in my Name, and to my 
'Uſe, to aſk, demand, ſue for, recover and re- 
eve of E. F. of, c. all ſuch Sum and Sums 
'of Money, Debts and Duties whatſoever, which 
'now are due and owing unto me the ſaid A. B. 
by and from the ſaid E. F. And to have, uſe 


Name, or otherwiſe, for Recovery thereof, by 
Attachment, Arreſt, Diſtreſs, or otherwiſe, and 
'to agree and compound for the ſame, and Ac- 
*quittances, or other Diſcharges for the ſame, for 
me and in my Name to make, ſeal and deliver 
'and to do all other lawful Acts and Things 
whatſoever, concerning the Premiſſes, as fully 
in every Reſpe& as I myſelf might or could do, 
il I were perſonally preſent ; and Attornies one 
or more under him, for the Purpoſes aforeſaid, 
'to make, and at his Pleaſure to revoke : Ratify- 
ing and allowing all and whatſoever my ſaid 
Attorney” ſhall in my Name lawfully do, or 
cauſe to be done in and about the Premiſſes, by 
Virtue of theſe Preſents. In Witneſs, &c,* 


T7 NOW all Men by theſe Preſents, That 


'and take all lawful Ways and Means in my 


S 4 e 


F 
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The Form of a Letter of Attorney to receive 
Rents, and take Diſtreſſes. 


NOW all Men, Sc. That I A. B. of, G.. 
- have made, ordained, conſtituted and x 

pointed, and by theſe Preſents do make, &: 
* C. D. of, &c. my lawful Attorney, for me and 
in my Name, and for my Uſe, to aſk, demand 
and receive of and from E. F. G. H. I, A. G. 
* all ſuch Rents and Arrearages of Rents which 
* now are, or hereafter ſhall grow due, from the 
*faid E. F. G. H. I. A. Se. or either or any of 
* them, of and for all thoſe my Meſſuages and 
Lands at, &:. and upon Receipt: thereof, to 
* give Acquittances, or other Diſcharges for the 
, ng and in Default of Payment of the ſaid 
© Rents, or any Part thereof, to my faid Attor- 
ney, I do hereby authorize and impower him 
my ſaid Attorney, into and upon the ſaid Land 
and Premiſſes to enter and diſtrain, and the 
© Diſtreſs and Diſtreſſes there found and taken 
to diſpoſe of according to Law, for the ſpeed 
recovering and obtaining my ſaid Rents and 
* Arrears, or otherwiſe to proceed by Action of 
Debt for the Recovery of the fame, as to him 
my ſaid Attorney ſhall be thought fit; here 
by ratifying and confirming all and wbatſc 
ſdever he ſhall do in the Premiſſes. In Mi 


© meſs, &c. 


£ 
0 


| 
( 
[ 
ung 
| 
0 
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Fan of | a Seaman's Letter of Attorney and 
Will. | 


NOW all Men, Sc. That I A. B. of, 
Sc. Mariner, have made, ordained , 
conſtituted and appointed, and by theſe Pre- 
ſents do make, c. my loving Wife M. B. my 
(lawful Attorney, for me and in my Name, and 
' for my Uſe, to aſk, demand and receive of and 
' from all and every Perſon and Perſons whatſo- 
ever, as well all ſuch Sum and Sums of Money 
' 25 now are, or which ſhall or may at any Time 
' hereafter become due and owing to me for 
'Wages from the Ship, &c. or any other Ship 
' or Ships, to whom I now do or may belong; 
is alſo all other Monies now due, or to become 
aue and owing to me, by any other Ways or 
Means whatſoever. And upon Non-payment 
' thereof, the ſaid Perſon and Perſons, his, her or 
their Executors or Adminiſtrators, for me and 
in my Name to ſue, arreſt, impriſon, implead, 
and proſecute for the fame, and upon ſuch 
' uit to proceed to Judgment and Execution; and 
thereupon the ſaid Perſon and Perſons, their or 
either of their Executors and Adminiſtrators, 
in Priſon to hold, detain and keep until Payment 


ſuſtained by Occaſion of the detaining the ſame: 
And on Payment thereof, the ſaid Perſon or Per- 
bons, their Executors and Adminiſtrators forth 
'of Priſon to diſcharge, and Acquittances for 
the ſame, or any Part thereof, for me and in my 
Name to make, ſeal and deliver; and alfo to do, 
perform and execute all and every other lawful 
aud reaſonable Acts and Things whatſoever, = 

e "5. 


thereof be made, with all Cofts and Damages 


6. 
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© the obtaining and releaſing of the ſame, 23 
* ſhall be needful and neceſſary to be done; gi 
ving and by theſe Preſents granting unto my 
* ſaid Attorney my full and abſolute Power in 
the Premiſes, and ratifying and holding firm all 
*-and whatſoever my ſaid Attorney ſhall lawfully 
do, or cauſe to be done, in or about the Pre. 
*.miſſes, by Virtue of theſe Preſents. And I the 
© faid A. B. conſidering the Uncertainty of Life, 
* do make and declare theſe Preſents to contain 
* alſo my laſt Will and Teſtament, viz. Fit,! 
give and bequeath unto, &c. Item, J give to, 
* &c. lem, all ſuch Wages, Debts and Sums of 
Money, Goods, Chattels and Eftates whatſo- 
* ever, whereof at the Time of my Deceaſe J 
© ſhall be poſſeſſed or intereſted, I do give, de- 
© viſe and bequeath unto my ſaid loving Wife M. 
B. whom I do appoint Executrix of this my la 
Will and Teſtament, hereby revoking all for 
mer Wills by me made. In Witneſs, &c. 
6. Releaſe is an Inſtrument extending not on 
to the Giving up or Diſcharging a Right in Lands, 
Sc. but alſo to Goods and Chattels, and the Re 
leaſing Debts, Duties and Actions. Litt. 492 
Releaſes are likewiſe expreſs by Deed, or im 
plied by Law; as when an Obligee in a Bond 
makes the Obligor Executor, or a Feme Obligee 
takes the Obligor to Huſband, &. theſe are Re 
leaſes in Law. A Releaſe by Deed of a Right ot 
Action may not be for a Time; if made but 
for an Hour, it will be good for ever: And a Mat 
cannot releaſe a Perſonal Thing upon Condition 
but the Condition will be void, and the Relealt 
enure to him who made it, for ever. If a Dut) 
be uncertain at firſt, to be made certain after 
being in the mean Time but a mere Poſſibility, 1 


* 
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aut be releaſed: But a Duty certain, may be 
releaſed before the Performance of it. 1 Inft. 264. 
Ke. 136. Litt. 467. 10 Rep. 11. Cro. El. 580. 
All Debts and Duties may be releaſed, before 
or after due, by apt Words, A Releaſe of all 
Manner of Actions bars and diſcharges all Real, 


0 Perſonal and Mixt Actions, ſubſiſting at the Time 
de of the Releaſe, and Bonds, Statutes, &c, But 
fe WY Erecutions, or Writs of Error; tho' a Re- 


kaſe of all Suits, will be a Bar to an Execution: 
The Releaſe of all Actions may not diſcharge a 
Covenant before broken; but by Releaſe of Cove- 
rants, a Covenant not broken may be releaſed, 
Releaſe of all Quarrels, Sc. amounts to a Re- 
kaſe of all Actions. Lt. 406. 1 Iuſt. 285, 292. 


p. 112. 4 Rep. 63. | 
M By a Releaſe of all Debts, Debts upon Speci- 
lat ities, Executions, Oc. are diſcharged: And a 
for Releaſe of all Duties, diſcharges all perſonal Ac- 


tons, Higeen Executions and Obligations; 
but Releaſe of all Dues will not bar a Writ of 
Account, there being nothing due before Account 
made up. A Releaſe of all Actions may be a 
od Bar in Account. By Releaſe of all Demands, 
al Rights and Titles to Lands, Conditions before 
im broken or after, Covenants broken, Rents, An- 
mities, Debts, Duties, Contracts, Obligations, 
Kecognizances, Statutes, Judgments, Executions, 
Ge, all manner of Actions Real and Perſonal, 
at ore barred and diſcharged; for this is the beſt 
bu keleaſe of all, and includes in it moſt of the 
Mau chers. 2 Roll. Abr. 404. Lit. 508: I Inft. 291. 
ition Key. 153. Dyer 56. | 
lea The Releaſe of all Demands, altho' ſo exten- 
Duty bre, is no Bar in a Writ of Error, to reverſe an 
after Vutlawry, nothing being demanded by ſuch Writ: 
0" muſt; be- releaſed by ſpecial Words, A * 
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Act may not be releaſed by Releaſe of all De. 
mands; and a Releaſe before any Rent due, of 
all Demands that the Releſſor had or ſhould have 
againſt the Releſſee, hath been adjudged not to 
releaſe the accruing Rent. An Obligation ſubſe- 
quent is not diſcharged or avoided by this Re. 
leaſe; Though where a Man is bound in a Bond 
to pay Money at a Time to come, a Releaſe he. 
fore will be a good Bar; as it is a Debt preſently 
though payable afterwards. 8 Rep. 152. 1 Inf 
291. 1 Lev. 99. 2 Lev. 210. Lit. 512. 

A Releaſe to one Perſon, where there are ſever] 
- Jointly bound, &5c. diſcharges the others: And an 
ö Acknowledgment under Hand and Seal that 2 
Debt is ſatisfied, is a good Releaſe of ſuch Debt, 
| 2 Roll. Abr. 410. 9 Rep. 52. | 


Form of a Releaſe of Perſonal Action:. F 

« T7 NOW all Men by theſe Preſents, That i! 

= A. B. of, &c. have remiſed, releaſed * 

* and quit-claimed, and by theſe Prefents do pH 

© me, my Heirs, Executors and Adminiſtrator 8” : 

and every of them, remiſe, releaſe, and for evet * 

© quit-claim unto C. P. of, Sc. his Heirs, Exe 7a 

© cutors and Adminiſtrators, and every of them 1 

„all and all Manner of Perſonal Actions, Suit © 

«* Debts, Duties, Sum and Sums of Money, Claims 1 

' © and Demands perſonal whatſoever, from the 51 
Beginning of the World until the Day of the 

Date hereof. - In Witneſs, &c. | Ll, 

| 4 Ir 

y Wi 
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The Form off a General Releaſe of al 
Demands. 


'T/ NOW all Men by theſe Preſents, That I 
R A. B. of, &c. have remiſed, releaſed, 
ind for ever quit-claimed, and by theſe Pre- 
ſents do for me, my Heirs, Executors and Ad- 
' miniſtrators, remiſe, releaſe, and for ever quit- 
claim unto C. D. of, Oc. his Heirs, Executors 
and Adminiſtrators, all and all manner of Action 
and Actions, Cauſe and Cauſes of Action and 
„Actions, Suits, Bills, Bonds, Writings, Obliga- 
tions, Debts, Dues, Duties, Reckonings, Ac- 
counts, Sum and Sums of Money, Judgments, 
(Executions, Extents, Quarrels, Controverſies , 
( Treſpaſſes, Damages and Demands whatſoever, 
both at Law and in Equity, or otherwiſe how- 
fever, which againft him the ſaid C. D. I ever 
had, now have, or which I, my Heirs, Execu- 
tors and Adminiſtrators, ſhall or may have, 
claim, challenge or demand, for or by Reaſon 
or Means of any Act, Matter, Cauſe or Thing, 
from the Beginning of the World to the Day of 
the Date of theſe Preſents. In Witneſs, &c. 


I now come to Tenures and Holdings of Lands, 
the Common Law, which are, 


In Fee-ſitmple. 5. In Dower, 


L In Fee-tail. = . For Term of Life. 
+ In Tail, after Po > 3 C. For Term of Years. 
bbility of Iſſue. 8 8. At Will, Sr. 

+ By the Curteſy. 99 


x. Tenant. 


- 


by a Limitatien, Gr. But a Fee Conditional o 
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1. Tenant in Fee-ſimple is where one hath f 
Lands and Tenements of Inheritance, To hold f 
to him and his Heirs for ever: To have Fee is to ſu 
have an Inheritance; and to have Fee-ſimple im- I 


plies, that it is without Limitation to what Heirs; 

but to Heirs generally. And a Man cannot have g. 
a greater Eſtate. 1 Int. 1, 2. 1 be 
The Word Heirs makes the Inheritance: And 

an Eſtate granted, to hold to a Man for ever, or Wl ii 
to him and his Aſſigns for ever, is only for Life, He 
the Words his Heirs being wanting. A Gift to k 
one and his Children, and their Heirs, is a Fee- WW y} 
ſimple to all jointly that are alive: Though if tt: 
Lands be given to a Man and his Heir, in the lj 
Singular Number, it is but for Life; and the Heir ; 
cannot take by Diſcent, he being but one, and a 
therefore ſhall take Nothing. Where Lands are ?r: 


given or granted to a Man and his Succeſſors, this u 


creates no Fee- ſimple; except it be to a Corpora - n 


tion, when it doth. 1 Inſt. 8, 9. Lit. Het. 1. wit 


A Fee - ſimple determinable upon a Contingency nt 


zs a Fee to all Intents; tho not ſo durable as ani: 


abſolute Fee: And there are ſaid to be three Sort 
of Fee-ſimple; Fee abſolute to a Man and hi 
Hears for ever; Fee- ſimple conditional, when the 
Eſtate is defeaſible by not performing a Condi 
tion; and a qualified Fee, which may be defeated 


Qualified are not properly Fee-ſimple. A Rent 
or Annuity is granted to one and his Heirs, this 
a Fee-ſimple Perſonal. Vaug b. 273. 1 Iuſt. 2,18 
10 Kep. 87. : „ 

At the Common Law, all Eſtates were Fee 
fiimple; and all other Eſtates are derived out 0 
it, ſo that there muſt be a Fee at laſt in ſome 
Body: But a Fee-ſimple cannot be limited upo 
a Fee-ſimple ; nor may any Remainder, as vr - 

ets abſolutt 
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ibſolute Eſtate, and nothing can be after it. Al- 


ſubject to many Incumbrances, Cc. 4 Inſt. 206. 
Dyer 33. I Flowd.. : | 
In pleading Eſtates in Fee-ſimple, it may be 
generally alledged; but Eſtates-Tail, Sc. are to 
te particularly ſhewn. 1 I/. 11, 303. | 

2. Tenant in Tail is when a Man hath an 
Fate of Inheritance, limited to him and the 
Heirs of his Body begotten, or to be begotten. 
Here the Word Body makes the Eſtate-tail, 
yhich may be reſtrained to Males or Females of 
the Body; and there muſt be the Word Heirs, 1 
liſt. 20. 


ad roucivg of the Realty, may be entailed ; Rents, 
re Profits, Uſes, Offices, c. which concern Lands, 


i certain Places, Sc. But where the Grant of 
m Inheritance is meerly Perſonal, or exerciſed 
with Chattels, and not iſſuing out of Land, no 


co Entail may be made: And a Leaſe for Years to 
an: Man and the Heirs of his Body, will| be void; 
rte becauſe the Chattel cannot be turned into an In- 
his feritance ; but it may be aſſign'd in Truſt to 
the permit the Iſſue in Tail, G. to receive the Pro- 
dil. It is incident to the Eſtate of Tenant in 


Tal, to be diſpuniſhable of Waſte; that the Wife 
| the Donee ſhall be endowed; and the Huſband 
cnc Feme Donee be Tenant by the Curteſy ; that 
lie Tenant in Tail may ſuffer a common Reco- 
fry; and that ſuch Tenants may levy a Fine to 
kr Iſſues, &c. alſo they may make Leaſes ac- 
wrding to the Statute 32 H. 8. and by Cuſtom 
7 Lands by Copy, Cc. 1Inf.19, 224. 4 
. 87. 10 Rep. 38. | | 

The Tenure in Fee-tail is General, where any 
ends or Tenements are given to a Man and the 


tough Fee-ſimple is the moſt ample Eſtate it is 


All Lands of Inheritance, and Inheritances ſa- 


Heirs 
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Heirs of his Body begotten, or to a Woman and 
the Heirs of her Body begotten; or it is Special 
when Lands and Tenements are given to à Man 
and his Wife, and to the Heirs of their two Bodies 
begotten : In the firſt Caſe , whatever Woman 
the Man takes to Wife, or whatever Man the Wo- 
man takes to Huſband, the Iſſue by any of them 
may inherit one after another; but in the laſt 
Cale, none ſhall inherit but thoſe that are bepot- 
ten by the Man and his Wife particularly named, 
And with reſpe& to theſe Eftates it is held, that t 
a General Tail and Special Tail may not be crea - 
ted at one and the ſame Time; if they are, the und 
General, which is greater, will fruſtrate the Special. n 
Liit. 14, 16. 1 Inſt, 20, 28. tem 
Where Lands are given to the Huſband and r 
Wife, and the Heirs of their Bodies, both of them 
have an Eftate in Special Tail: If Lands and 
Tenements are given to a Man and his Wife, ani 
to the Heirs of the Body of the Man, the Hu 
band hath an Eftate in General Tail, and thi 
Wife an Eftate for Life; becauſe the Word Her 
relates generally to the Body of the Huſband. Ani 
if the Eſtate is made to the Huſband and Wik 
and to the Heirs of the Body of the Wife, then 
the Wife hath an Eftate in Special Tail, and thy 
Huſband for Term of Life — ; the Word H 
relating to the Body of the Wife to be begotteſ r o 
by that particular Huſband, If an Eſtate be ſk He 
mited to a Man's Heirs which he ſhall beget ot 
his Wife, it creates a Special Tail in the Huſband 
150 the Wife will be intitled to nothing. 1 /nf.: Mil, f 
Til. 26. Wn 
An Eftate-Tail may be by Implication; when Ter 
a Man gives Lands to his Son for Life, and affe 1; 
his Deceaſe, io the Iſſue of his Body, &c. and fo 
Want of ſuch Iſſue, Remainder over: And n 
I : . 


\ 


oy 
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tis Caſe it was held, that a Recovery by the 
wn was well ſuffered. Lands given to Perſons 
that are unmarried, ' and the Heirs of their Bodies, 
; a good Eſtate-tail; ſo if given to a married 
Man, and another Man's Wife, for the Poſſibility 
hat they may intermarry. 1 Iuſt. 28. 10 Rep. 
w 15 H. 7. 3 Salk. 296. 

Intails are generally created upon Marriage Set- 
lements; and were introduced by the Statute 
m. 2. 13 Ed. 1. And if Tenant in Tail 
ie without Iſſue, the Donor or his Heirs may 
ater as in Reverſion. Lit. 18, : 

3. Tenant in Tail after Poſſibility of Iſſue ex- 


an and his Wife in Special Tail, and either of 
tem dies without Iſſue had betwixt them, the 
uvivor hath an Eſtate in Tail after Poſſibility of 
Une, Oc. Lit. 32. 

None can have this Eſtate but the Donee in 
reial Tail; on a General Tail, it cannot be, by 


xs in Special Tail have Iſſue, and the Iſſue die 
tout iſſue; ſo that there is none left which 
Y inherit by Force of the Entail; the Survivor 
the Donees will have an Eſtate-tail after Poſ- 
bility of Iſſue: And theſe Tenants are not pu- 
lable for Waſte, like unto Tenants for Life, 
. 11nſt.27, 29. 3 | of bB4 
If one gives Land to a Man and his Wife, and 
Heirs of their two Bodies, and they live till 
of them are one Hundred Years old, and 
e no Iſſue; yet do they continue Tenant in 
b for that the Law ſeeth no Impoſſibility of 
ng Children: But when a Man and his Wife 
Tenants in Special Tail, if the Wife die with- 
lue, there the Law ſeeth an apparent Impoſ- 
T ſibility, 


| 


ln is where any Lands, c. are given to a 


ſalon of the Poſhbility of Iſſue: And if the Do- 


ſibility, that any Iſſue that the Huſband can pet 
ſhould inherit the Eſtate, 1 Inſt. 8. 


Eſtates in Tail after Poſſibility of Iſſue, &. be 
now ſeldom happen, fuch Accidents being guarde I 
againſt by Settlements. | N i 

4. Tenant by the Curteſy is when a Man tz Wl t. 
keth a Wife ſeiſed in Fee-ſimple, or in Fee-tal Ie 
general of Lands or Tenements, or ſeiſed a Wi 2 
Heireſs in Special Tail, and hath Iſſue by her 7 
Male or Female, born alive, which by any Po. 
ſibility may inherit, and then the Wife dies; the fi 
Huſband ſhall hold the Land during his Life, by WM ti 
the Curteſy of England, being a Privilege not al. te 
lowed in any other Kingdom. - I Inſt. 29. La 

If a Woman Tenant in Tail general takes a ft 
Huſband, and hath Iſſue by him, which Iſſue ben 
dieth, and the Wife alſo ſome Time afterwards WA tn; 
dies in the Life-time of the Huſband, without WW 113 
having any further Iſſue, here the Huſhand hall Lei 
be Tenant by the Curteſy; for though the Eſtate ta 

tail be determined, yet the Huſband is entitled dy hi 
the firſt Iſſue before the Eſtate was ſpent. And } 
four 'Things are requiſite to Eſtate by the Cu fu 
teſy ; Marriage, Seiſin, Iſſue, and Death of the &. 
Wife: And this ought to begin by the Iſſue, and un 
be conſummate by the Wife's Death; and the the 
Eſtate of Tenant by the Curteſy ſhould avoid the br 
immediate Diſcent. Terms de Ley 206. I Inſt. 0 ch 
Where Lands deſcend to the Wife, after Iſu by 
by her, the Huſband ſhall be Tenant by thn | 
Curteſy: But if Lands be given to a Woman, an wit 
the Heirs Male of her Body, and ſhe hath Iſſa ua 
by her Huſband a Daughter, and then dies; ti 
Huſhand ſhall not be Tenant by the Curteſſ vi 
tor this Iſſue cannot poſſibly inherit the Lande 
e n. Don 


— 


Anc 


And of a bare Right, Title, Uſe, or of a Re- 
rerſion, or Remainder expectant, a Man may not 
be Tenant by the Curteſy; nor of a Seiſin in 
Law : Though of a Rent in Fee, or of an Ad- 
rowſon, if the Wife die before Rent is due, or 
the Chureh - becomes void, the Huſband may be 
Tenant by the Curteſy; | becauſe it was out of his 
Power to procure any other Seiſin. 1 I. 30, 
F. N. B. 149. K* 

5, Tenant in Dower is where a Man is ſole 
ſiſed of Lands and Tenements in Fee. ſimple, Fee- 
tail General, or as Heir in Special Tail, and mar- 
ries a Wife, and dies; the Wife, by the Common 
Law, after the Death of her Huſband, ſhall have 
third Part of ſuch Lands and Tenements, as were 
her Huſband's, at any Time during the Cover- 
ture, to hold during her Life, whether ſhe hath 
Ine by him or not: And tis not neceſſary that 
Safin ſhould continue to the Death of the Huſ- 
band; for if he aliens the Land, &c. the Wife 
ha!l nevertheleſs be endowed. 1 Inf. 30, 32. 

A Wife may have Dower of the Principal Meſ- 
lage, (not being a Caſtle) Lands, Tenements, 
&. And of a third Part of a Reverſion, expec- 
unt on a Term for Years, and the Rent reſerved 
thereupon 4 but not upon a Reverſion on a Leaſe 
br Life; Ge. The Wife ſhall have her Nower, 
vhere Lands were recovered againſt the Huſhand, 
by Default or Covin: And it is much favoured 
n Law, being for the Benefit of Widows. A 
Wife of one Non Compos, of an Ideot, Outlaw, 
"a Man attainted of Felony, may be endow'd; 
liough not of one attainted of Treaſon; nor the 
Nie of an Alien, Sc. And if a Wife commit 
Treaſon or Felony, ſhe ſhall forfeit and loſe her 
Dover. 1 Inſt. 35. 2 Inft. 435. 13 Ed. 1. | 


T 2 - 


To entitle Dower there muſt be three Things, 
Marriage, Seiſin, and Death of the Huſband: At 
Common Law, Dower is affign'd by the Sheriff 
by Virtue of the King's Writ; or by the Heir, &. 
by Agreement among themſelves. By Statute, 
the Widow ſhall immediately after her Huſhand' 
Death have her Marriage Inheritance, and remain 
in his chief Houſe forty Days, in which Time ſhe 
ſhall have her Dower, Sc. 1 If. 32, 392. 
Magna Charta 9 H. 3. c. 7. | 
If a Woman be deforced of her Dower, ſhe 
ſhall recover Damages, viz. the Value thereof from 
her Huſband's Death: But where the Wife levies 
. a Fine with her Huſband, it bars Dower. 13 Eza, 
6. Tenant for Term of Life is where a Man 
lets Lands to one for his own, or another Perſon's 
Life: And the Leſſee is called a Freehold Tenant; 
' but this is underftood to be the leaſt Eſtate d 
Freehold. Lit. Ten. 28. 10 
If a Man makes a Grant of Lands, 'Tenements, 
c. to another, and therein expreſſes no Eftate, it 
has been held, that the Leſſee or Grantee has 
thereby an Eſtate during Life: And if a Leaſe 0 
Grant be made to a Man, during the Lives of tw 
others, and doth not ſay of the Survivor of them 
by Conſtruction he hath a Freehold during tif 
Life of the Survivor. Alſo where a Man grant 
an Eſtate, for ſo long as the Grantee ſhall dwell i 
- fuch a Houſe, or any like uncertain Time; f 
Leſſee hath in Judgment of Law an Eſtate f 
Life determinable, it Livery be made: And! 
may plead, that by Force thereof he was ſee 
generally for Term of Life. 5 Rep. 9. 1 lf. 
A Leaſe is made to a. Man and his Aff 
to hold to him during Life, and the Lives of t 
other Perſons; here is no Merger of the Lives 
the others; for the Leſſee hath but one * 
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by one and the ſame Deed, with this Limitation, 
ur, during his and the ôcher two Lives: And 
though the Leſſee can have it no longer than his 
own Life, yet his Aſſignee ſhall have the Benefit 
of it ſo long as the other two are living. But 
where a Perſon ſeiſed in Fee demiſed and granted 
to one, to hold to him, and alſo to two others 
for their Lives, and the Life of the ſucceſſive 
longer Liver; it was held, that none ſhould take 
but the firſt Perſon, becauſe he was only Party 
to the Need, and the reſt not named but in the 
Hubendum: So that they could not take but by 
way of Remainder; which here could not be 
pint, becauſe of the Word ſucceſſive, Wc. nor in 
Succeſſion, it not being ſaid ſucceſlively, as named 
in the Deed. 5 Rep. 13. Raym. 143. Hob. 313. 
The Grant of a Manor or Lands with Livery, 
that at the Time of the Leaſe or Grant made are 
worth Twenty Pounds per Annam, until a Hun- 
dred Pounds are paid, is an Eſtate for Life, deter- 
minable upon levying the Money, the annual Pro- 
fits being uncertain: But it a Man grants a Rent 
of Twenty Pounds a Year, until One Hundred 
Pounds are paid, there the Grantee hath an Eſtate 
but for five Years. 1 Inſt. 42. ' 
If Tenant for Life ſhall remain beyond the Seas, 
or elſewhere abſent himſelf by the Space of Seven 
Tears together, and no ſufficient Proof be made 
d his Life; in any Action to be brought by the 
Leſſor or Reverſioner , ſuch Perſon ſhall be ac- 
wanted Dead: And the Judges, on any ſuch Ac- 
ton brought, ſhall dire& the Jury to give their 
Jerdict, as if the Party was dead. But if ſuch 
terfon ſhall return from abroad, or be made ap- 
Fear to be living; he ſhall recover the Profits of 
the Land with Intereſt, for the Time he hath 
been kept out of the ſame. Hat. 19 Car. 2. c. 6. 
T 3 And 
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And by a Statute ſince made, Perſons in Re. 
mainder or Reverſion of any Eſtate, after the 
Death of another, on Affidavit in the Court «f 
Chancery, that they have cauſe to believe ſuch 
other Perſon dead, and his Death concealed, 65; 
may move the Lord Chancellor to order ſuch Pet. 
ſon to be produced; and if he be not produced, he 
ſhall be taken as dead, and thoſe in Reverſion muy 
enter upon the Eſtate. 6 Ann. c. 18. 

7. Tenant for Term of Years is when Lands or 
Tenements are let to another Perſon for a certain 
Term or Number of Years to come, and the Leſ. 
ſee enters on the Lands by Virtue of this Leaſe, 
then he is called Tenant for Term of Years. 1 
Toft. 24. 

A Term is granted to a Man for eighty Year, 
if he lives fo long; this Term determanes by his 
Death: And a Leaſe for One Thouſand Years is 
not a Freehold, or of ſo high a Nature as an 
Eftate for- Lite. If Tenant for Life, and he in 
Remainder in Fee, make a Leaſe for Years by lu. 
denture, rendring Rent; it is, during the Life d 
the Tenant for Life, the Leaſe of Tenant for Life, 


and the Confirmation of him in Remainder z and WW ti: 
after the Death of Tenant for Life, it is the Leaſe dhe 
of him in Remainder : And in an Action brougit Le 
upon ſuch Leaſe, during the Life of Tenant for Re 
| Ds the NN _ be on 4 Leaſe 17 K 
by him only, Sc. 1 Kep. 153. 1 Inſt. 45. Cn, | 
Car. 154. Dyer 235. , | 4 | W 
Where a Man had a Term for Years in the Wl vi 
Right of his Wife, made a Leaſe thereof to com- 
mence after his Death; he died, and the Wife ſu- vi 
vived, and this was held good againſt the Wite: K. 
For the Huſband: during his Life might have ſold N 


the whole Term which' his Wife had in it, or th 
Part of the Term; but the Wife ſhall have yy 
PEN BOM : 3 \ : Muc | 
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much thereof as is undiſpoſed of by the Huſband. 
If a Man is ſeiſed of any Eſtate in Fee- ſimple, or 
Fee-tail, in Right of his Wife, or jointly with 
her; the Wife is to join with the Huſtand in 
Leaſes to be good againſt her Heirs, as is directed 
by Stat. 32 H. 8. c. 28. 1 Inf. 44, 46. Popb. 5. 

One poſſeſſed of a ferm for forty Vears grants 
to another ſo many of the Years as ſhall be to 
ome at the Time of his Death; it is void for Un- 
certainty : But if the Land had been demiſed, to 
hold after the Death of the Leſſor, for twenty 
Years, Cc. it had been good. 1 Krp. 133. 2 Kap. 
b, 
55 Tenant at Will is where Lands are let to 
hold at the Will of the Leſſor; here the Leſſor 
may put out the Leſſee when he pleaſeth: But 
if the Leſſee ſows the Land, and before the Corn 
z ripe the Leſſor puts him out; yet the Leſſee 
hall have the Corn. Lit. 63. 

If a Man enters into Land by Conſent of the 
Owner, he is Tenant at Will: So where a Man 
is in Poſſeſſion, and has paid any Rent to the 
Landlord, tho' but a Quarter's Rent, and alth»' 
there was no Agreement between the Owner of 
the Land and the Tenant, this may be a good 
Tenancy at Will; for it ſhall be preſumed the 
Rent was received upon ſome private Contract. 
Kym. 147. 2 Lill. Abr. 151. 5 

A Leaſe at Will ought regularly to be at the 
Will of both Parties; and the Leſſor and Leſſee, 
where the Eſtate is at Will, may determine the 
Will when they pleaſe : But if the Leſſor doth it 
vithin a Quarter, he ſhall loſe that Quarter's 
Rent; and if the Leſſee doth it, he muſt pay a 
Quarter's Rent; he ſhould determine his Will on 
the very Day of Payment of the Rent. If a Man 
makes a Leaſe at Will, and dies, the Leaſe is de- 
1 termined; 


280 Df Eſtates, Anceſto2s, Veirs,'6&c. 
termined ; and if the Tenant: continues in Poſſeſ- 
ſion, he is Tenant at Sufferance. 1 Ii. 55, 57. 
2 Salk. 413. | | | 
Words ſpoken off from the Land by the Leſſor 
will not determine the Will, until the Leſſee hath 
Notice thereof: But an actual Entry in the Ab. 
ſence of the Leſſee will determine it. And the 
Leſſor may come upon the Land, and forbid the 
Leſſee to hold any longer; or he may enter there- 
upon, in the Preſence of Witneſſes, and ſay, I 4< 
here enter and take Poſſeſſion of this my Land, &. 
and fo ouſt the Tenant at Will. 1 1». 56, 57. 
Tenant at Will is not bound to repair, as Te 
nant for Years 1s; but if he commit voluntary 
Waſte, Action of Treſpaſs may be had againk 
him: Though for permiſſive Waſte there is no Re. 
medy. 1l»ft.57. 5 Kep. 13. 
Tenants for 'Term of Life, and Term of Year, 
_ vide more of under Title Leaſe: | 
In this Place I ſhall take ſome Notice of Cy. 
hold and Cuſtomary Tenures, which I ſhall divide 
into, 


1. Copyhold Eſtates held for Lives. 
2. Copyholds in Fee, and their Qualities. 
3. Copyholder's Widow's Eſtate. 


1. Tenant by Copy of Court-Roll, or Copy- 
hold Tenant, is ſuch who holds Lands or Tene: 
ments of his Lord, for Life, or in Fee, by Copy 
of Court-Roll, made by the Steward of the Lords 
Court: And 2 Copyholder in former Times hal 
but an Eſtate at Wall, in Judgment of Law; but 
now by the Cuſtom of the Manor, theſe Eſtates 
are deſcendible, and the Heirs of the Tenants ſhall 
inherit, Lit. 6. 40. ö 1217 


rm bag goht mean : 
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at the Will of the Lord: But the Eſtate of a 
Copyholder is not merely at the Lord's Will, but 
ad Voluntatem Domini Secundum Conſuetudinem 
Manerii ; ſo that the Cuſtom of the Manor is 
eſſential to Copyhold Eſtates; for without a 
Cuſtom, or if Copyholders break their Cuſtom, 
they are ſubject to the Will of the Lord; and as 


guided by it. 4 Kep. 21. | 

Copyhold Land cannot be made at this Day 
for the Pillars of a Copyhold Eſtate are, That it 
hath been demiſed Time out of Mind by Copy 


holders : And if a Copyhold comes into the Hands 

of the Lord, and he leaſes it for one Year, or 

Half. a Year or for any certain Time, it can ne- 

ver be granted by 22 alter; and if a Copy- 

holder bargains and ſells his Copyhold to a Leite 

for Years, Fc. his Copyhold 1s extinguiſhed. 1 
Inſt. 58. 4 Rep. 24. 2 Danv. Abr. 176, 205. 

Theſe Copyhold Eſtates are moſt commonly 

for three Lives : And when any Copyholder for 

Life refuſeth to pay his Rent, or upon Sum- 

mons refuſes to come to Court and be ſworn of 

207- the Homage, or to make Preſentment; if he com- 

ene WI mits voluntary Wafte, or cuts down Timber or 


they are Forfeitures of his Copyhold: But a — * 
or- 


; hall bolder for Life committing Waſte ſhall not 

; but feit the Eſtate of him in Remainder: And Action 
ſtates of the Caſe lies for him in Remainder againſt: 
ſhall Copyholder for Life that commits Waſte. A Co- 


without 


This Tenure is called Baſe-Tenure, becauſe held 


a Copyhold Eftate is created by Cuſtom, fo tis 


of Court-Roll; and that the Tenements are Par- 
cel of or within the Manor. A Manor is loft 
where there are no Cuſtomary Tenants or Copy- 


op) WI bus Copyhold Lands, except it be for Reparations, 


pyholder may make a Leaſe for one Lear of his 
Eſtate, by the general Cuſtom, and no more, 
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without incurring a Forfeiture; but he may make 
ſuch a Leaſe for a Year, and covenant with the 
Leſſee, that after the End of that Year, he ſhall 
have the ſame for another Lear, and fo during 
the Space of ſeven Vears, Sc. ' Gro. Eltiz. 880. 
ro. Car. 7. 3 Lev. 128. Cro. fac. 300. Mod, 
Ga, 468. ö N „ ee 
The Grant of Copyhold Eſtates regularly paſ: 
ſeth by Surrender- and Admittance: A Copy- 
holder cannot transfer his Intereſt to a Stranger, 
other iſe than by Surrender to the Lord, to the 
Uſe of him that is to have the Eſtate. By. the 
common Cuſtom of Copyhold Eſtates, Copyhol- 
ders may ſurrender in Court, and need not al- 
ledge any particular Cuſtom for it: Though if 
they ſurrender out of Court, into the Hands ef 
the Lord by Cuſtomary Tenants, &. particular 
Cuſtom muſt be pleaded; Surrenders may be 
made by Attorney, but not Admittances. Copy- 
holder for Life pleaded a Cuſtom, that every 
Copyholder for Life might in the Preſence of two 
other Copyholders appoint who ſhould have his 
Eſtate after his Death, without any Surrender to 
his Uſe; and that thoſe Copyholders might aſſeſs 
a Fine, &c. and it was adjudged a good Cuſtom, 
And by the Cuſtom of ſome Manors, where 
Copyhold Lands are granted to two or more 
Perſons for their Lives; the Perſon firſt named 
in the Copy may ſurrender all the Lands. 1 If. 
58, 59: 9 Rep. 75. 1 Roll. Abr. 500, 4 Leon, 
238. 1 Nell. Abr. 497. 564 

A Cuitom to compel a Lord to make a Grant, 
is againſt Law; though it may be good to admit 
a;/Tevant. On Admittances, a Fine is paid to the 
Lord; and Fines may be due on every Change 
af the Lord or Tenant; and are either certain by 
Cuſtom,” ar uncertain; but muſt be ee, 
A n 
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In Caſe of Surrender, it is ſaid the Lord may 
make what Fine he pleaſes. A Heriot is due to 
the Lord of the beſt Beaſt, or other Thing, upon 
the Death of a Copyholder for Life, or in Fee; 
and is diſtinguiſhed into Heriot-Cuſtom and He- 
riot Service; for the firſt the Lord may ſeize an 
Beaſt of the Tenant any where, and for the laſt 
may diſtrain on the Land, &c. And a Lord may 
take a Diſtreſs of any Man's Beaſts which are 
upon the Lands, and retain them until the He- 
riot is ſatisfied, Moor 788. 4 Rep. 27, 28. Coke 
Copybold. 24, 31. Plowd. 96. 

2. A Copyhold Eſtate in Fee 1s Copyhold of 
Inheritance, to hold to a Man and his Heirs. 
Where there is Tenant for Life, Remainder in 
Fee of a Copyhold; he in Remainder may ſur- 
render his Eſtate ; The Admittance of Copy- 
holder for Life is an Admittance of him in Re- 
mainder; and the Remainder Man may after the 
Death of Tenant for Life, ſurrender without be- 
ing admitted. Cro. Elz. 504. 3 Leon. 329. 

In Admittance of Copyhold Tenants upon vo- 
luntary Grant, the Lord is Proprietor; but in 
Admittance upon Surrender, or by Diſcent, he is 
only an Inſtrument of Conveyance : On a. Sur- 
render, the Perſon making it, continues Tenant 
till the Admittance of the Surrenderee; but he 
cannot paſs away the Land, or ſubject it to any 
other Incumbrances than at the Time of the Sur- 
render: And *till Admittance, which is the Gtz 
ving of Poſſeſſion, the Tenant hath not an Eſtate 
therein which he may ſurrender. But the Heir 
of a Copyholder may enter, and bring Treſpaſs, 
before —— he being in by Difcent; and 
may ſurrender before his Admittance, though he 
is not a complete Tenant, to be ſworn of the 
Homage Jury, or maintain a Plaint in the Lord's 


Court, 
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Court. A Surrender out of Court is to be pre- 
ſented at the. next Court; and if the Surrenderor 
or Surrenderee die before Preſentment, it is held 
2 Preſentment afterwards makes it good: Tenants 
refuſing to prefent are compellable in the Lord's 
Court; and the Lord not doing right may be 
compelled to it in Chancery. 4 Kep.'21, 22. Comp. 
Cop. Heat. 39. Litt. Rep. 234. Cro: Ein. 90. 

If the Heir of a Copyholder in Fee, being of 
Age, do not come in and be admitted, upon 
three ſolemn Proclamations, made at three ſeveral 
Courts, if the Death of his Ancrſtor be preſented, 
he may forfeit his Eftate : But if an Infant come 
not in to be admitted, it is no Forfeiture ; ſo one 
beyond Sea, Sc. And by particular Cuſtom theſe 
Forfeitures may be mitigated, and the Copyholder 
only amerced. By a late Statute, no Infant, or 
Feme Covert, ſhall forfeit any Copyhold Lands 
for their Neglect to come to Court to be admitted, 
or Refuſal to pay any Fine; but on their Defaults, 
the Lord or his Steward may name a Guardian 
or Attorney, and ſo admit them; and enter on 
the Land, and receive the Rents, Cc. till the 
uſual Fine is paid. 4 Kep. 27. Stat. 7 Geo, 1. 
c. 29. 

Some Statutes extend to Copyhold Lands, and 
ſome not, the Statutes of Fines, bar Copy hold 
Eſtates; and they are within the Statutes of Li- 
mitation, and the Acts againſt Bankrupts: But 
Copyholds are not within the Statute of Join- 
tures, or of Uſes; nor ſhall be extended in Exe- 
cution, oo A Copyhold cannot be entailed b 
Statute, but by Cuſtom it may ; and as Copyhol 


may be entailed by Cuſtom, ſo by Cuſtom may 
the Tail be cut oft by Surrender : And a Surren- 
der may be to the Uſe of a Man's Will, Ge. A 
Plaint may be made in the Court of the Manor, 
S i | . in 
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in nature of a real Action; and a Recovery ſhall 
be had thereon againſt Tenant in Tail, which 
ſnall be a Diſcontinuance to the Eſtate-Tail. Cra. 
Elm. 879. 4 Rep. 22. 1 Ii. 60. 1 Brounl. 121. 
Kat. 18 Ed. 1. 278 32 Hf. 8. 13 El. &. 
Copyholds deſcend according to the Rules and 
Maxims of the Common Law: But Copyhold 
Inheritances have no collateral Qualitzes, which 
do not concern the Diſcent ; as to make them Aſ- 
ſets, to bind the Heir; or whereof the Wife may 
be endowed, c. Tho' by particular Cuſtom, a 
Huſband may be Tenant by the Curteſy , and 
the Wife be Tenant - in Dower, Se. Ce. Elix. 
148, 6 + 

3. The Copyholder's Widow's Eſtate is created 
by Cuſtom; and in ſome Manors every Man's 
Life hath a Widow's Eftate annexed to it, and 
in others only thoſe Lives that are Purchaſers. 

As this Tenure during Widowhood ariſes out 
of the Huſband's Eſtate; therefore his Admut- 
tance is the Admittance of her: And ſhe who 
hath a Widow's Eſtate by the Cuſtom of the 
Manor, on the Death of her Huſband is not 
obliged to pay a Fine to the Lord, Sc. her Eſtate 
being only a Branch of the Huſband's. Alſo 
when a Cuſtom 1s, that the Wife of every Copy- 
holder ſhall have her Free-Bench, after t 
Death of the Huſband, the Law caſts the Eſtate 
upon the Wife, ſo that ſhe ſhall have it before 
Admittance, Sc. Hutt, 18. Hob. 181. 2 Dany 
Abr. 184. I 3 
But where a Wife is entitled to her Free-Benth 
by Cuſtom, and a Copyholder in Fee ſurrenders 
to the Uſe of another, and then dies, it hath been 
adjudged that the Surrenderee ſhould have the 
Land; and not the Wife; becauſe the Wife's Ti- 
tle-doth not commence *till after the Death of her 
5 Huſband 5 
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Huſband ; but the Surrenderee's Title begins by 
the Surrender, and the Admittance relates to that, 
1 Inſt. 59. 1 Salk. 185. 1 ee 

A married Woman may receive a Copyhold 
Eſtate by Surrender from her Huſband, becauſe 
ſhe comes not in immediately by him; but by 
the Admittance of the Lord according to the Sur- 
render. A Feme Covert is to be ſecretly exami- 
ned by the Steward, on her ſurrendering her Eſtate. 
4 Rep. 29. I Int. 59. gl vl 
I any Copyholder, paying the Services due, 
be ejected by the Lord, he or the ſhall have Treſ- 
paſs againſt him. 4 Rep. 21. 


Form of 'a Grant of a Copybold Eſtate. 


Manor of * AT a Court Baron of J. P. 
ene Eſquire, Lord of the Ma- 
© nor aforeſaid, held for the ſaid 
Manor, the Day of, Gc. in the 

* Eighth Year of the Reign of the 

Lord George the Second, by the 

Grace of God, King of Great 

* Bruain, France and Ireland, De- 

fender of the Faith, Sc. and in 

the Year of our Lord 1734. be 

fore T. M. Gentleman, Steward 

* there, it was Inrolled among 


* other Things, as follows: 


© A T this Court came A. B. and took of the 
Lord of the Manor aforeſaid, by the De- 
* livery-of the Steward aforeſaid, one Meſſuage 
or Tenement, and Thirty Acres of Land, Meas 
dow and Paſture , with their Appurtenances, 
* within the aforeſaid Manor, late in the Tenure 
© of C. D. deceaſed : To have and to hold: the ſaid 

| 5 * Tenement 
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* Tenement, and thirty Acres of Land, with all 
and ſingular the Appurtenances, unto the afore- 
ſaid A. B. and alſo to E. and V. his Sons, for 
the Term of their Lives, and the Life of either 
of them longeſt living ſucceſſively, at the Will 
of the Lord, according to the Cuſtom of the 
Manor aforeſaid; By the Rent of Six Shillings 
* and Eight Pence by the Year, and for a Heriot 
* when it happens, 'Twenty Shillings, and by all 
other Rents, Works, Suits, Cuſtoms and Ser- 
* yices therefore due, and of Right accuſtomed ; 
and for ſuch Eſtate and Entry ſo in the Pre- 
* miſſes had, the aforeſaid A. B. gives to the Lord 
for a Fine Seventy-five Pounds before-hand paid, 
and fo he is admitted Tenant thereof, and does 
his Fealty, but the Fealties of the others are 
* reſpited until, Sc. Dated by Copy of the Rolls 
f l aforeſaid Court, the Day and Lear above- 
Examined with the Rolls 
of the ſaid Court, 


By me T. M. Steward there, 


The Form F a Surrender and New Grant 
, Copybold Lands. 


f T this Court came E. B. who claims to 
; hold for the 'Term of his Life, and the 
„Life of T. his Son, by Copy of Court-Roll of 
the Manor there, bearing Date, Sc. one Tene- 
ment called, Sc. with the Appurtenances, with- 
in the Manor aforeſaid ; and all and ſingular the 
Ptemiſſes, and the whole Eſtate. thereof, Right, 
* Title, Intereſt, Poſſeſſion, Reverſion, Claim and 


Demand of him the ſaid E. B. and J. his Son, 


the 
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© (the ſaid E. being ſole Purchaſer of the Pre. 
* miſles) together with a Copy thereof made now 
© to. be cancelled, into the Hands of the Lord in 


- © the aforeſaid Court he hath ſurrendered, that > 
© the ſaid Lord may do therewith according to his 1 
Will, from whence there accrues to the a 8 
© Heriot, which is included in the Fine here un- 


* der-written ; whereupon to this ſame Court came 
© the aforeſaid E. B. and T. his Son, and took of 
* the Lord in the {aid Court, by the Delivery of 
the Steward, the aforeſaid Premiſſes, with the 
© Appurtenances : To have and to hold the Tenement 
and Premiſſes aforeſaid, - with all and ſingular 
the Appurtenances, to the aforeſaid E. B. and 
I. B. and alſo to M. B. Daughter of the ſaid 
E. B. for the Term of their Lives, and of the 
© Life of the longeſt Liver of them ſuceſſively, 
at the Will of the Lord, according to the Cu- 
ſtom of the Manor aforeſaid; by the Rent there- 
* fore by the Year of 18 5. 9 d. and one Heriot, 
* when it ſhall happen, and by all other Rents, 
© Burdens, Works, Suits, Cuſtoms and Services 
© formerly due, and of Right accuſtomed ; and the 
© aforeſaid E. and I. to have ſuch Eſtate in, and 
Entry on the Premiſſes, give to the Lord for a 
Fine 100 J. before-hand paid; and fo the afore- 
, © ſaid E. is admitted Tenant thereof, and doth 
© his Fealty to the Lord, but the Fealties of the 
* ſaid T. and M. are reſpited, until, . 


The ſeveral other Heads of this Chapter relate 
particularly to, a 


1. Anceſtors and the Laws concerning them 
2. Heirs to Perſons dying ſeiſed of Lands. 
3. Executors appointed by Will. 
4. Adminiſtrators by Statute. _ 
* 3; <2 1. | 
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1. Anceſtor ſignifies as much as a Predeceſſor, 


or one that has gone before in a Family: But the 


Law makes a Difference between what we com- 
monly call an Anceſtor, and a Predeceſſor; the 
one being applied to a natural Perſon and his An- 
ceſtors, and the other to a Body Politick and their 
Fredeceſſors. 1 Inf. 


A Prepoſſeſſor of an Eſtate hath been called 


Anceſtor ; and there is Homage Anceſtrel, and 
ſme Writs that are called Anceſtrel, Gc. Homage 
Aunceſtrel is where a Man and his Anceſtors have 


Time out of Mind held their Land of the Lord by 


Homage, or Service of Submiſſion ; and ſuch Lord 
z obliged to acquit the Tenant againſt all other 
Lords above him, and if the Tenant is implead- 
ed, ſhall warrant the Land, Sc. But there muſt 
be a double Preſcription for it; ſo that the ſame 


Tenant and his Anceſtors, whoſe Heir he is, is 
to hold the ſame Land of the ſame Lord and 


his Anceſtors, alſo whoſe Heir the Lord is, Time 


out of Memory, Sc. Terms de Ley 392. Lit, 
KA. 88. F. VB. 269. 


The Writs Anceſtrel are the Aſſiſe of Mort 
Anuceſtor, and Darrein Preſentment ; where a 
Man's Anceſtor dies ſeiſed of Lands, or preſented 


tb a Church, &c. to recover the ſame from an 


\bator or Diſturber. Reg. Orig. 223, 30. | 
2, An Heir 1s one that ſuccceds by Diſcent, 
d Lands, Tenements and Hereditaments, being 


in Eſtate of Inheritance: And a Perſon cannot 


e Heir till after the Death of the Anceſtor , for 
n his Life-time, he is only Heir apparent, or at 
W. 11nf.8. 

The Word Heirs comprehends Heirs of Heirs 
Ih Inſinitum If Lands are given to a Man and 
Is Heirs, all his Heirs are ſo totally in him, that 
ie may give his Lands to whom he will. But a 

? U Baſtard z 


— 
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- Baſtard; - an Alien, though born in lawful Wed- 
| lack; Perfons attainted of Treaſon, or Felony, 


whoſe Blood is corrupted, may not be Heirs, 
An Ideot, or Lunatick, one excommunicated, an 
Outlaw in Debt, Treſpaſs, Perſons: attainted in a 
Premunire, &c. may be Heir to a Man. 1 J. 
9, 21. | | | 
An Anceftor could not by the Common Lay, 
convey away Lands by Will from his: Heirs at 
Law, without, Confent of the Heir; but by the 
Stat. 32 H.8. of Wills, the Law is altered in that 
Point. The Heir being very much favoured at 
Law, dubious Words in a Will ought to be inter · 
preted for his Benefit; and not to diſinherit him: 
An Heir ſhall enforce an Adminiſtrator to pay 
Debts with the perſonal Eſtate, to preſerve the 
Inheritance: He is not bound in the Bond of his 
Anceſtor, unleſs expreſly bound; if in a Bond x 
Man binds his Heirs, but not himſelf, it is void. 
A Man fhall never bind his Heir to Warranty, 
where he himſelf was not bound: A Grant ef 
an Annuity muſt be for a Man and his Heirs, to 
bind the Heir, though there be Aſſets ; and if 
named, an Heir ſhall not be bound, except there 
be Aﬀets, as Lands, &c. by Diſcent. 2 Lill. Au. 
11. Ney 185. 2 Saund. 136. 1 Inſt, 386, 144. 
Canc. Rep. 7, 280. | 
Where Ceftuy gue Truſt dies, leaving a Truft in 
Fee-ſimple to deſcend to the Heir; this Truft 
will be Aſſets by Diſcent in the Heir's Hands, and 
be liable to the Obligation of his Anceſtors: And 
"tis faid, when Aſſets deſcend, a Scire facias fot 
Debt lies againft the Heir of an Heir, to tbe 
Tenth Degree. Heirs and Executors are boti 
chargeable _-_ Specialties: But if the Heir 1 
ſued for the Debt of his Anceſtor, and pays it 
he ſhall be reimburſed by the n 
; 9 : Of 
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Obligor, who hath perſonal Aſſets. 29 Car. 2. 3. 
Noy 56, Dyer 303. 1 Chanc. Rep. 74. 

An Heir may bring an Action againſt one that 
injures the Monument, Cc. of his Anceſtor, 
And the Coffin and Shroud of the Deceaſed are 
the Executor's, or Admmiſtrator's ; but the Dead 
Body belongs to no one: Tho' in all Caſes where 
taken away, Actions and Proſecutions may be had, 
2 Int. 202. See Afton of Debt, &c. 

3. Executor is he to whom the Execution or 
Performance of 2 Man's Will is committed after 
his Death. All Perſons that are capable of ma- 
king a Will may be Executors; and ſo may 
ſome others, as an Infant may be Executor, but 
not act till 17 Years of Age; a Woman Covert 
may be appointed Executor; ſo may an Excom- 
municate or Outlawed Perſon, Sc. But Popiſh 
Recuſants Convict cannot be Executors. 4 Inſt, 
335. 5 Rep. 29. 6 Kep. 67. 1 Cro. 683. | 

If a Man, who 1s neither Executor or Admini- 
ſtrator, acts as an Executor; as when he takes 
into his Hands the Goods of the deceaſed, and 
converts them to his own Uſe, or alters the Pro- 
perty by Sale, &. or if he deliver the Goods to 
Creditors or Legatees ; receive any Debt due to 
the deceaſed, Sc. he is Executor in his own 
Wrong, and ſhall be ſued as Executor : But every 
Taking of the deceaſed's Goods, is not an Ac» 
ceptance to make one chargeable ; for if a Man 
take away his own Goads in the Houſe of the 
deceaſed z or uſe ſome of the Goods of the de · 
ceaſed in the neceſſary Occaſions of his Family 
bury the deceaſed, and ſell his Goods for that 
Purpoſe, &. theſe will not make a Man Fxecu- 
tor in his own Wrong. 5 Rep. 31. 8 Rp. 135, 
9 Rep. 39. Dyer 166. Noy's Max. 103. 


U 2 Execu» 
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Executors legally appointed may accept or re- 
fuſe the Executorſhip: And if there are many, 
and one proves the Will, and takes upon him 
the Executorſhip, it will do for all; but the reſt 
may at any Time after join with him, and inter- 
meddle with the Eſtate ; but in caſe they all 
refuſe, none cf them ever after will be admitted: 
Here the Ordinary, or where an Fxecutor dies 
before the Will is proved, grants Adminiſtration 
with the Will annexed. In the Eye of the Law 
all, who take upon them the Executorſhip, are 
but as one Executor; and moſt Acts done by or 
to any one of them, are Acts done by or to all: 
Actions are to be brought by Executors, in the 
Name of all of them, altho' ſome refufe the Exe- 
cutorſnip; though he or thoſe only that adminiſter 
ſhall be ſued, in Actions againſt them. 9 Rep. 37, 
Perk. 485. 1 Iuſt. 113. 1 Roll. Ab. 924, 918. 

As an Fxecutor hath his Power. wholly by the 
Will, he may take the Goods himſelf, or autho- 
rize another to ſeiſe them for him; or may re- 
leaſe an Action, Debt, or Duty, or do any Thing 
as Executor, before Probate of the Will, fo as 
he afterwards proves it; unleſs it be bringing of 
Actions, for Debts, &c. to maintain which, he 
muſt ſhew the Teſtament proved. His Office is 
to bury the Teſtator in a decent Manner, ac: 
_ rording to his Rank, and with Regard to the 
Eſtate left: He is to make an Inventory of all 
the Goods and Chattels of the deceaſed, with 
their Value, and all Debts due to the Teſtator ; 
then prove the Will in common Form before the 
Ordinary, by his own Oath, or by Witneſſes, if 
required; and being exhibited in the Regiſter's 
Office of the Eccleſiaſtical Court, a Copy in 
Parchment is delivered the Executor, under the 
- Ordinary's Seal, which is the Probate: And way 


* 
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all this is done, an Executor muſt pay all Debts» 
before Legacies, in the Order following, viz 
After the Funeral Charges, the King's Debt is to 
be preferred; then Debts on Judgments and Sta- 
tutes ; Debts on Mortgages, Bonds and other Spe- 
cialties ; Rent, Servants Wages, Debts on Shop- 
books, &c. Piowd. 277. 1 Inſt. 292. 5 Rep. 28, 1. 
1 Roll. Abr. 917, 926. Perk. 4.86. 

Amongſt Debts of equal Degree, the Executor 
may pay himſelf firſt : But if he pays the Debts 
in any other Order, he is anſwerable for the 
Debts of a higher Degree, altho' it be out of his 
own Eſtate. Thoſe Debts, that are firſt ſued for, 
ſhall be firſt paid; and where no Suit is begun, 
the Executor may pay the whole Debt to any 
one Cre(litor in equal Degree, though there be no 
Aſſets left to ſatisfy another any Part of his 
Debt. Where there are two Executors, and one 
dies, Debt 1s to be brought againſt the ſurviving 
Executor; not the Survivor, and the Executor 
of the deceaſed: But in Equity, the Teſtator's 
Goods are liable in whoſeſoever Hands they are. 
And by Statute, Executors of Executors ſhall an- 
ſwer for Goods, as the firſt Executor: Alſo they 
may bring Actions of Debt, Account, Sc. and 
Executors ſhall have the like Writs, Actions and 
Proceſs, as the Teſtator might have had, and 
Treſpaſs and Damages for Wrong done to him. 
Noy Max. 104. 1 Leon. Ca. 304. Cunc. Rep. 57. 
Kat. 4 Ed. 3. c. 7. 13 Ed. 1. 25 Ed. 3. 

After the Debts are paid by the Executor, he 
is to pay the Legacies; in Payment whereof he 
may prefer a Legacy to himſelf: Then he ma 
pay what Legacies he pleaſes firſt; or pay ea 
Legatee a Part in Proportion, if there be not 


enough to pay every one his whole Legacy; and 


he is not bound to Order, as in caſe of Debts 
U 3 | due 
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due from the Teſtator. But if Hop be a Speci- 
cifick Legacy, as of a Silver Tankard, Cc. this 
muſt be delivered before any other Legacy; if 
there be Aſſets: And where there is enough to 
pay all the Legacies, they {ſhall be paid; but 
when there 1s not enough to pay Debts, or more, 
the Legatees muſt loſe their Legacies. If an Exe- 
cutor pays out the Aſſets in Legacies, - and after- 
wards Debts appear, of which he had no Notice, 
which he is obliged to pay; the Executor by Bill 
may force the Legatees to refund. Plowd. 545. 
Offic. Exec. 204, 217. 2 Vent. 358. Canc. Rep, 


136. 

An the Goods and Chattels, which belong d to 
the Teſtator at the Time of his Death, come to 
the Executor as Aﬀets, and make him liable to 
the Debts and Legacies of the Creditors and Le- 
gatees: Goods, Chattels, Debts, &c. recovered by 
the Executor, by Action after the Death of the 
Teſtator, ſnall be accounted Aſſets; not before 
recovered. If an Obligee makes his Obligor Exe- 
cutor, this is a Releaſe in Law of the Debt: But 
it ſhall be Aſſets in his Hands; and where an Ex- 
ecutor hath a Bond, and releaſes the Debt, tho 
without Conſideration, it will be Aſſets. On a 
Hi. fa. againſt an Executor, he cannot plead fully 
adminiſtred; but muſt plead ſpecially, that no 
Goods of the Teſtator are come to his Hands: 
Special Bail is not required of Heirs, Executors, 
&c. in any Action brought for the Debt of the 
Teſtator; and Executors and Adminiſtrators ſhall 


* 


pay no Coſts, 6 Rep. 47. 1 Inft. 374. 8 Kep. 136. 
1 Lil Abr. 568. 24 H. 8. c. 8. F 
4. An Adminiſtrafor is one who hath the Goods 
ofa Man dying inteſtate, without making any 
Will, committed to his Charge by the Ordinary 
ho mult make an Inventory of the Goods . 
| the 
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the Deceaſed, in the Prefence of two Creditors, 
the next of Kin, or two Neighbours, and deliver 
it upon Oath to the Ordinary. 4 
The Ordinary of every Dioceſe is to appoint 
Adminiſtrators, to gather up and diſpoſe ot the 
Goods of the ted ; Account for them, Ge. 
by the Stat. Mak. 2. 31 EA. 3. And on granting 
Adminiſtration, Bonds with Sureties are taken 
for faithful Diſcharge of Truſt, and rendring Ac- 
counts. 22 & 23 Car. 2. Widows, and the near- 
ef of Kin, are to be 1 Adminiſtrators; 
And the Mother ſhall have Admiuiſtrat ion of 
Goods of a Child, before a Brother or Siſter, Cc. 
The Huſband ſhall be Adminiſtrator of the Wife's 
Goods, and the Wife of the Huſband's; and af 
there be no Huſband or Wife left on the Death 
of either, then is Adminiſtration granted to Chil- 
dren, Sons or Daughters; if no Children alive, 
to Father or Mother; and if none ſuch, to Bro- 
ther or Siſter; and then to next of Kin, as Uncle. 
Aunt, Couſin, 21 H. 8. 4 Hep. 51. 1 Ventr. 21 5. 


Kaym. 93. | 
A Perlon of the Half Blood, is in equal Degree 
of Kindred, to have Letters of Adminiſt ration, 
as one of the whole Blosd: And Adminuixators 
ae to diſtribute equally between whole: Blond 
and half Blood. A Creditor, or other 
may be made Adminiſtrator ; and where Admi- 
uſtration is neglected, the Ordinary may grant 
to. a Stranger Letters to gather the Goods of the 
Inteſtate; or may take them into his own Hands, 
to pay the Deceaſed's Debts, in ſuch Order as an 
Hecutor or Adminiſtrator ought to do it. Where 
Adminiſtration is granted, it ſhall not be revoked 
without juſt Cauſe ; though if granted where not 
frantable, may be repealed by Delegates: If an 
Adminiſtrator die, his Executors are not Admini- 
U 4 - ſtrators z 
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ſtrators; but new Adminiſtration ſhall be had. 
1. Lill. 40. 2 Lev. 173. 8 Rep. 136. 1 Lev. 15), 
Nie see 147k 2 Wi 
The Eſtates of Perſons dying Inteſtate, are to 
be diſtributed by Adminiſtrators, one Third to 
the Wife, and the Reſidue equally amongſt the 
Children, and their Repreſentatives ; if no Chil. 
den, one Moiety of the Perſonal Eſtate is to g 
to the Wife, and the reſt equally to the next of 
Kin: And if no Wife, but Children, it ſhall be 
diſtributed among the Children; and if no Chil. 
Ldren' nor Wife, to go to the next of Kin in equal 
Degree. But this is not to extend to Eſtates of 
eme Coverts, &:c. And where Children die after 
their Father, without Wife or Child, the Mother, 
and every Brother and Siſter, and their Repreſen- 
- tatives, ſhall have equal Shares in their Eſtates, 
No Repreſentatives ſhall be allowed after Brother, 
and Siſters Children; and Children advanced in 
the Inteftate's Life-time, are excepted by the Sta 
tute 22 & 23 Car. 2. c. 10. 

Againſt an Adminiſtrator, and for him, Action 
will lie, as for and againſt an Executor; and he 
all be charged to the Value of Goods, and no 
- Further,” unleſs he waſte the Goods of the Inte. 
tate: But an Adminiſtrator can do nothing till 
Adminiſtration is granted. 1 Vent. 307. 
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of the Laws relating to Marriage, Ba- 
ſtardy, Infants, Ideots, Lunaticks. 


Mrs ſignifies the lawful Conjune- 


tion of Man and Woman in a conſtant 
Society and Agreement of living toge- 
ther, till the Contract is diſſolved by Death or 
Breach of Faith, or fome notorious Miſbehaviour, 
deſtructive of the Ends for which it was intended: 
And mutual Conſent between Parties tis ſaid 
makes the Marriage, before Conſummation. I ſhall 
divide this Subject of Marriage into divers Parts 
or Branches, as, 


1. How Marriages are ſolemnized. 

2. What Perſons may marry, 

3. Contracts of Marriage. 

4. Rights of Huſband and Wife. 

5. Marriage Settlements and Jointures. 


I. Marriage was inſtituted in a State of Inno- 
cence, for Preſervation thereof, and is one of the 
Rights of Human Nature; and as to the Solem- 
nization of Marriage, this is a Civil Right, regu- 
lated by the Laws and Cuſtoms of the Kingdom 
or Country where we reſide z and every State al- 
lows ſuch Privileges to the Parties as it deems ex- 
pedient, and denies legal Advantages to thoſe who 
refuſe to ſolemnize their Marriage in the Manner 
it requires: But they cannot diſſolve a Marriage 
celebrated in another Manner, Marriage being of 
divine Inſtitution, to which only a full and free 
Conſent of the Mind 1s neceſſary. Moor 170. 

There is a Marriage in Right or in Poſſeſſion 
and Marriage de facto, or in Reputation, as Quakes 


E 
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Quakers, Sc. which is allowed to be ſufficient 
to give Title to a Perſonal Eftate : Tho? in the 
Cats of a Miſſenter, who was married to a Woman 
by la Miniſter of the Congregation, not in Order, 
it was held, that when a Huſband demands a Right 
due to him as Huſband by the Eccleſiaſtical Lay 
he ought to prove himſelf a Huſband by that Lay, 
to intitle him to it: Vet this Marriage was not x 
meer Nullity, becauſe by the Law of Nature the 
Contract is binding. Marriages by Komiſh Friqſi, 
whoſe Orders are acknowledged by the Church of 
England, will have the Effect of a legal Marriage 
in ſome Inſtances; but Marriages ſhould be ſo- 
lemnized abcording to the Rites of the Church of 
England, for the Parties to be intitled to the Pri 
vileges attending Marriage here; as Dower, Thirds, 
Se. 1 Leon. 33. Wood's Inft. 59. 1 Kalk. 119. 
To guard againſt private Marriages, it is or- 
dained,” that Parſons, Vicars or Curates, marrying 
any Perſons, or employing other Miniſters to do 
the ſame, without publiſhing the Banes of Matri- 
mony according to Law, or without a Licence for 
the Marriage firſt had and obtained, thall forfeit 
100. the Perſons ſo married 101. and Pariſh: 
.Cletks, Sc. athſting, knowing it to be ſo, 51. by 
the Statute 7 {5 8 . 3. And before this Statute 
an Information was exhibited againſt a Perſon for 
Combination, in procuring a clandeſtine Marriage 
in the Night, without Banes or Licence, between 
a Maid-Servant and a young Gentleman who was 
Heir to an Eſtate; and the Parſon being in Liquor 
was fined 100 Marks, and ordered to be commit 
ted till paid: But it doth not appear that the 
Marriage could be made void. Gro. Car. 957. 
By the Ordinances of our Church, when Per- 
ſons are to be married, the Banes of Matrimony 
ſhall be publiſhed in the Pariſh· Church what they 
| .  ,dwe 
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zuell three ſeveral Sundays or Holidays, in the 
pointed for their Marriage, any Man do alledge 
any Impediment, as Precontract, Conſanguinity, 
x Affinity, Parents not conſenting, where under 
Age, Ce. why they ſhould not be married, and 
become bound with ſufficient Sureties to prove 
his Allegation; then the Solemnization muſt be 
teferred, until ſuch Time as the Truth is try'd: 

and no Miniſter ſhall celebrate Matrimony be- 
tween any Perſons without a Faculty or Licence, 
acept the Banes have been ficſt publiſhed, as di- 
rected by the Book of Common Prayer, upon Pain 
of Suſpenſion for three Years; nor ſhallany Mi- 
niſter, under the like Pain, join any Perſons in 
Marriage who are ſo - licenſed, at any unſeaſonable 
Times, or in a private Place, &c. Rubrick, Canan 
62, HAH is 


1 a ' : 

And on granting of Licences for Marriage, 4½ 
i or Oath is to be firſt made before one of 
ci. e Doctors of the Commons, by the Man, that 
or e and the Woman live at ſuch a Place, &c. and 
eit Nee willing to marry each other; that there is no 
<. npediment of PrecontraQ, d = Il Se. 
by any Suit depending in b e Court, 
ne uching any Contract of Marriage of either of 
for e Parties with any other, Oc. And then a Bond 


entered into, to the like Effect, as to there be- 
ig no Impediment of Precontract, or any Suit 
pending, Sc. that neither of the Parties are of 


— etter Eſtate than ſuggeſted; and that the Mar- 
mit- ige be openly ſolemnized in the Church men- 
the oned, in Canonical Hours. between eight and 


velve in the Morning, Sc. Licences to the 
ntrary ſhall be void; and the Parties marrying 
e ſubject to Puniſhment as for clandeſtine Mas- 
ages. Can, 102. | 

| There 
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There are ſome Things diſuſed on granting 
Lirenets; as the Teſtification of Witneſſes of the 
Confent of Parents; and celebrating the Mar. 
Wage in the Parifn-Church where one of the Pa. 
ties dwelleth, Sc. and notwithſtanding the (4 
nons, Marriages of Perſons of Quality are fre. 
quently in their own Houſes, out of Canonical 
Hours, in the Evening; and often ſolemnized by 
others in other Churches, Sc. which Things art 
diſpenſed with, in regard to the Subſtance of the 
Marriage, to make the fame good without all the 
Ceremonies. e | 
{ 


Tube Form of a Faculty or Licence fr 


Marriage. 


þ 
Ec \ © 3+ 2 ou | | 
VL DMUND by Divine Permiſſion Lon 
' 1 Biſhop of London; To our well beloved! 
© Chriſt A. B. of, &. Bachelor, and C. D. of, &. 
Spinſter, ſendeth Greeting: Whereas you ar: 
as is alledged, determined to enter into the ho as 
State of Matrimony, and are very deſirous 0 
obtaining your Marriage to be ſolemnized in thi 
Face of the Church, we are willing that ſuc 
© your honeſt Deſires may more ſpeedily have the 
* deſired Effect, and therefore that you may | 
able to procure ſuch Marriage to be freely an 
* lawfully ſolemnized in the Pariſh Church of D: 
c. by the Rector, Vicar or Curate thereof, 

„any Time of the Year, without publiſhing ol I. 
© Banes, provided that by reaſon of any Preca Loet 
tract, Confanguinity, Affinity, or any other la 
< ful Cauſe whatſoever, there be no lawful Impeaip 
© ment in this Behalf, and that there be not ih- 
this Time any Action, Suit, Plaint, Quarrel iter 
Demand moved or depending before any Judgs, 
Eccleſiaſti 
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mM þ Eccleſiaſtical or Temporal, for or concerning any 
1: © Marriage contracted by or with either of yot 
a © and that the ſaid Marriage be openly —— 
„in the Church above-mentioned, between the 
(Hours of Eight and Twelve in the Forenoon, 
fe. © and without any Prejudice to the Miniſter of the 
place where the ſaid Woman is a Pariſhioner: 
br We do hereby, for good Cauſes, give and grant 
ar our Licence or Faculty, as well to you the Par- 
then ties contracting, as to the Rector, Vicar or Cu- 
tae © rate of the ſaid Church where the ſaid Marriage 
eis intended to be ſolemnized, to ſolemnize the 
ſame in Manner and Form above ſpecified, ac- 


cording to the Rites and Ceremonies preſcribed 


in the Book of Common Prayer, in that Behalf 
* publiſhed by Authority of Parliament: Provided 
' always, that if hereafter any Fraud ſhall appear 


Lon to have been committed at the Time of grant- 
ed ing this Licence, either by falſe Suggeſtions or 
64M Concealment of the Truth, then this Licence 
ae ſhall be void to all Intents and Purpoſes in Law, 
holy as if the ſame had never been granted; and in 
us that Caſe, we do inhibit all Miniſters whatſo- 
n t ever, if any Thing of the Premiſſes ſhall have 
- {uf come to their Knowledge, from proceeding to 
the the Celebration of the ſaid Marriage, without 
ay bi firſt conſulting us, or our Vicar General. Giver 


y an under the Seal (which we uſe in this Behalf) the 
ch off Day of, Sc. in the Year of our Lord, &. 


of,! 

ing WM The uſual Fees and Charges of taking out this 
recoſ Licence, under the Biſhop's Seal, which is ſigned 
er E the Regiſter, with the Affidavit and Bond, 


mpeamount to about 17, 55s. and altho' but one Pa» 
not Wilh-Church is named, the Miniſters of almoſt all 
rel Mer Churches in the Dioceſe will marry. the Par- 
Judges, by Virtue of the Licence, _—— 
last 2 2. A8 
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2. As to what Perſons may marry; in former 
Times Prieſts were reſtrained from Marriage, and 
their Iſſue accounted Baſtards, Cc. but on the 
Reformation, Laws were made, declaring that the 
Marriage of Prieſts ſhould be lawful; though the 
Preambles to thoſe Statutes ſet forth, that it would 
be better for Prieſts to live chaſte, and ſeparate 
from the Company of Women, that they might 
ve bees attend their religious Duty. Jan 58 
6 5 $221 

All Perſons who are of the Age of Conſent to 
marry, viz. the Man at Fourteen, and the Wo- 
man at Twelve, (not prohibited by the Leviti- 
cal Degrees, or otherwiſe by God's Law,) may 
lawfully marry: But Marriages made within the 
Degrees are inceſtuous and unlawful. A Son of 
a Father by another Wife, and Daughter of : 
Mother by another Huſband; Coufin Germans, 
Sc. may marry with each other: A Man may 
not marry his Brother's Wife, or Wife's Siſter; 
an Uncle his Niece, an Aunt her Nephew, G. 
Thovgh if one takes his Siſter to Wife, they are 
Baron and Feme, and the Iſſue are not Baſtards 
till a Divorce. A Siſter's Baſtard Daughter 1; 
ſaid to be within the Levitical Law of Affinity; 
it being morally as unlawful to marry a Baſtard 
as one born in Wedlock: And if a Baſtard doti 
not fall under the Prohibition, a Mother may 
marry her Baſtard Son; And there are Perſons 
within the Reaſon of the Prohibition of Marriage, 
thongh not mentioned, and muſt be prohibited; 
as 'the Father from marrying his Daughter, the 
Grandſon from marrying his Grandmother, &. 
1 Inſt, 24. Levit. c. 18, 20, 1 Roll. Abr. 340. 5 
Mod. 168. Vaugh, 32 1. EH 5 
Buy the Statute 28 H. 8. c. 7. The Temporil 
Courts are to determine what Marriages are with 
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in, or without the Levatical Degrees; and pro- 
hibit the Spiritual Courts, if they impench any 
Perſons for marrying without theſe Degrees: 
And it has been held, if it were not for that 
gtatute, we ſhould be under no Obligation: ta ob- 
ſerve the Levitical Degrees. In Caſe of perpe- 
tual Impotency; Fear or Impriſonment, ſo that 
there can be no Conſent; or where Perſons are 

econtracted; a Man or Woman have a Wife or 
Huſband living, Ge. here the Marriages are to 
be adjudged void, as prohibited by Gocks Law. 
And Loyalty or Lawfulneſs of Marriage is to be 
tryd by the Biſhop's Certiſicate; on Inquifition 
taken before him, and Examination of Witneſſes, 
Sc. But where the Right of Marriage is not in 
Queſtion, whether a Woman is married, or ſhe 
is the Wife of ſuch a one, is triable by Jury at 
Common Law. 2 Vent. 9. 1 Inft. 235. 2 luft. 
5 we 7 Rep. 23. Dyer 303. 1 Lev. 41. 3 Salk. 


4, n 
& It any Perſons are married before the Age of 
arc Conſent, they may at that Age diſagree, and mar- 
ads iy again, without any Divorce: But if they once 
ave Conſent when at Age, they cannot afterwards 


lifagreez and where they are married before, there 
ard WY needeth not a new Marriage, if they agree at that 
Jotn WW Age. A Man being of the Age to conſent, and 
may the Woman not; or the Woman of Age, and the 
los Man not; he or ſhe may difagree to the Marriage, 
lage, * the other's coming of Age to conſent, as well 
ited 8 #5 the other, for there is a mutual Power of Diſ- 
, the $reement : Where after Difagreement of the Par- 
des, at the Age of Conſent they agree to the Mar- 


nage, and hve together as Man and Wife, the 
Marriage hath Continuance, notwithſtanding the 
Diſagreement; though if that had been 
before the Ordinary, they could not after agree 

I | again 
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again to make it good. 1 Inft. 33. 2 Inft. 182 
3 Inft. 88. 6 Kep. 22. 1 Danv. Abr. 699. 

A Woman cannot diſagree within her Age of 
twelve Years, 'till which the Marriage continues; 
and before, her Diſagreement is void: Though 
if a Man marries a Woman under that Age, and 
afterwards ſhe within her Age of Conſent diſa- 
grees to the Marriage, and at her Age of twelye 
Years marries another; now the firſt Marriage is 
diſſolved, ſo that he may take another Wife : For 
although the Diſagreement within the Age of 
Conſent was not ſufficient, yet her taking another 
Huſband at that Age, and cohabiting with him, 
affirms the ſame, by which the firſt Marriage will 
be avoided. 1 Danv. 699. Moor 375, 764. 

3. Contr&as of Marriage, where either Party, 
is not ſeven Years of Age, are abſolutely void : 
But Marriages of Princes made by the State in 
their Behalf, at any Age, are held good though 
many of theſe Contracts have been broke through 
by thoſe great Perſons. | 8 

Where there is a mutual Contract of Marriage 
in Words of preſent Time, and it can be proved, 
the Eccleſiaſtical Courts will compel the Parties 
to ſolemnize their Marriage; although either ot 
both of them are married elſewhere, and Chi 
dren have been the Fruits of it: But if the Con- 
tract is made in Words of future Time, and this 
is not carried into Execution by Conſummation, 
Sc. and the Parties marry others, ſuch Marriage 
is good. For a Contract of Marriage in the pre- 
ſent Time, when it is ſaid, I marry you or, Tn 
and I are Man and Wife, Ge. is not releaſable; 
though the Marriage Contract of future Tune, 
where tis ſaid, Tul marry you, or. I promiſe 1 
marry you, &©c. may be releaſed. Read. Stat. 4 
Vol. 192. | . 3-49 FM } 48 
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If a Man promiſe a Woman to marry her by 
promiſe de Rabe as, I do take tbec to mylliſe, 
or the Wife make the like Promiſe to the Huſband; 
ſuch Promiſe cannot be diſſolved, but they are 
reputed Huſband and Wife in reſpect of the Sub- 
ſtance and indiſſoluble Knot of Matrimony: Aud 
therefore, if either of them ſhould marry with 
any other Perſon, conſummating the ſame by 
carnal Copulation and Procreation of Children; 
this Matrimony is to be diſſolved as unlawful; the 
Parties marrying are to be puntthed as Adulterers, 
and their Children in Danger of Baſtardy. Swinb. 
0 10. „ | | 

Upon a Promiſe of future Marriage, if the Par- 
ties afterwards lie together, it has been adjudged, 
the Contract paſſes thereby into a real Marriage, 
in Conſtruction of Law : And by Holt Ch. Juſt. 
If a Contract be in Words of future Time, as 
| will take thee, Sc. and the Man does take her 
xcordingly, and cohabit with her, tis a Marriage, 
and the Spiritual Court cannot © puniſh them tor 
rornication. A Man contracts to marry with A. 
and after marries B. whereupon A. ſues him in 
the Spiritual Court, and Sentence is given that 
be ſhall eſpouſe A. and live with her, which he 
th, and they have Iſfue; ſuch Iſſue ſhall in- 
erit, though there was no Divorce from the Mar- 
age of B. Swinb. 2 Salk. 477. 1 Danv. Abr. 


on, 
age . | 

S When the Words of a Contract of Marriage 
In e, I will take the from henceforth, Sc. They 


le as much as, I do take thee, and an abſolute 
ariage : And if it is demanded of a Man, whe- 
ler he will take the Woman to his Wife, and he 
wers, I will; or it is demanded of the Woman, 


i ſhe will take the Man to her Huſband, ard ſhe 


Is, I will; by this Marriage, and not Spouſals 
X ouly, 
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only, is contracted. And it is not neceſſary that 
both Parties uſe the ſame Words; for if one ſay, | 
I will marry thee, and the other auſwers, I am ] 
content, Sc. hereby Spouſals de futuro are con- 0 
tracted: Alſo where a Man ſays to a Woman, [ f 
promiſe to marry, thee, and if thou art contented 0 
to have me, kiſs me, or give me thy Hand; if lu 
the Woman do kiſs, or give her Hand, by this 

Spouſals will be contracted between them. uind. 2 


210. Kt, : te 
If a Father or Mother promiſe Marriage for 60 


their Daughter, her Silence, ſhe being preſent Wl ni 


and hearing the ſame, hath been held a.Conſent WM 
to the Contract: And where the Promiſe of the | 
Man is proved, but no actual Promiſe on the or 
Woman's Side; if ſhe carry herſelf as one con: ken 
ſenting and approving the Promiſe; of the Man, WW the 
it is Evidence that the Woman likewiſe promiſed, 
In caſe a Ring be ſolemnly delivered by a Man, 
and put on the Woman's fourth Finger; af ſhe ac 
cepts and wears the Ring, without any Words 
they are preſumed to have mutually conſented to 
Marriage; here, as his Conſent appears, fo hers 
is implied. Swinb. 69, 210. 3 Falk. 16. 

In Marriage Contracts, it is not abſolutely u- 
quired, that the Parties do it at the ſame. Inſtant co 
by anſwering: one another; but if there be ſome 
Diſtance of Time betwixt the Promiſe of the 
Man and the Woman, the Contract may bt 
good, if the Party firſt, promiſing, continues it 
the lame Mind until the other Party hath prom 
fed : But. where the Parties are under Age t 
conſent, it is not Matrimony, but Spouſals, if 
be ethers. and when the Words of Contract 
only conditional on one Side, and on the othe 
abſolute ; or if ſpoken in Jeſt, they are not Ob 
gatory. Hyinb. | 10 
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. A Contract of Marriage may be made by ab- 
ſent Parties, by their Proctors, by Meſſengers, or 
Letters; when by Proxy, it is by ſpecial Power 
bf Attorney, to contract Matrimony or Spouſals 
for the Party in his Name, with ſuch a Woman, 
Ge. And in this Caſe, the Proctor ſays, That 
ſub a Man, doth contract Matrimony with thee ; 
by me his Proctor, Se. To which the Woman 
anſwers, I do take him io my Huſband, by thee 
leing his Proctor; and both Parties are to con- 
tinue of the ſame Mind till the Contract is fi. 
niſhed; for before that the Proctor may be re- 
voked, and then the Contract will be void. bid. 

Promiſe or Contract of Marriage by Meſlenger 
or Letter is good; unleſs it appear the Party dif- 


ents, before the other conſents thereto, and here 
n, de mutual Conſent of the other Party ought to 
ed. be ſent immediately, or ſhortly after, or it will 
an, not be valid. And if any having contracted 
a-l Spouſals, afterwards refuſe to be married, he or 
_ he ſo refuſing are liable to be excommunicated z 
to 


Ind committed to Priſon until they ſübmit to the 
Monition of the Ordinary, and agree to the Cele- 
ation of the Marriage. Treat. Laws 451. 

On a Promiſe of Marriage, Damages may be 
teovered at Law, if either Party refuſes to mar- 
u; but the Promiſe muſt be mutual on both 
es to ground the Action: And by Statute 
Car. 2. no Action ſhall be brought upon an 
greement on Conſideration of Marriage except 
be put in Writing, and 9 75 by the N to 
charged, Sc. A Promiſe by Letter is ſuffi- 
tent Within this Statute. Contracts and Bonds 
* Money to procure Marriage ou others, 
bye been held void in Chancery. 1 Salk./24. 3 
41. 2 Vent. 361. 


X 2 4. By 
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4. By Marriage with a Woman, the Huſband 
is intitled to all her Eſtate Real and Perſonal; 
and the Effects of Marriage are, that the Huſband 
and Wife are accounted one Perſon, and he hath 
Power over her Perſon as well as Eſtate, &. 
Where there is no Settlement to the contrary, by 
the Marriage a Man gaineth a Freehold, &c. in 
his Wife's Right, if ſhe have Fee: He alſo gains 
a Chattel Real, as a Term of Years, Sc. All 
Chattels Perſonal, in Poſſeſſion of the Wife in 
her own. Right, are the Huſband's. The Hu: 
band ſhall be Tenant by the Curteſy of the 
Wife's Land after her Death, where Iſſue is born 
between them: And the Wife ſhall have Dower 
in her Huſband's Lands, after the Death of her 
Huſband, Se. And if ſhe ſurvives him, ſhall 
have her Term for Years, or other Chattels Real 
again, if the Huſband hath not altered the Pro- 
perty. I (oft. 351, 46. Dr. & Stud. c. 7. Lit 

5, 36. | | 
: Agreements between Huſband and Wife, before 
Marriage, are commonly extinguiſhed by the 
Marriage: A Man cannot grant Lands, &c. to 
his Wife, nor covenant with her; but he may 
covenant with others for her Uſe, Cc. and may 
deviſe to her by Will. The Wife is ſo much un- 
der the Power of the Huſband, as to be diſabled 
to contract without his Conſent ; and though ſhe 
may uſe his Goods, yet ſhe may not diſpoſe of 
or pawn them: In Strictneſs, a Wife cannot bin- 
her Huſband by Contract for Neceſſaries, with 
out his Aſſent; but generally, if ſhe buys Good 
for herſelf, as Apparel, &c. or for her Family 
the Contracts are allowed; and the Huſband ! 
bound to maintain his Wife in Neceſſaries, ac 
cording to his Degree and Eſtate: Though ! 
he makes the Wife Allowance for Clothes, 5 

whic 
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which 1s conſtantly paid, he ſhall not be charged, 
1lnft. 112, 187. 2 Rep. 712, 1 Roll. Abr. 350, 
1 Mod. 129. | 

As a Man is not bound by his Wife's Contract, 
without Notice and Aſſent; ſo tis ſaid he is not 
bound by the Wife's Receipt. If a Woman mar- 
ried enters into Bond for Money, as a Feme Sole; 
and ſhe is ſued as ſuch, ſhe may plead Non eſt 
Fiflum, and the Coverture will avoid her Bond. 
Where a Woman Sole indebted: takes Huſband, it 
is then the Debt of Huſband and Wife, and both 
muſt be ſued ; though after the Wife's Death, the 
Huſband is not liable, except there be a Judg- 
ment againſt both during the Coverture : A Hul- 
band is bound for the Appearance of his Wife, 
where a Writ is ſerved on her; he only ſhall be 
impriſoned for want of Bail, to Action brought 
tor Debt of the Wife, for he muſt find Bail for 
her and himſelf : But if Action 1s brought againſt 


a ſingle Woman, who pending the Action mar- 


nes, the Plaintiff may proceed to Judgment and 

Execution, againſt her. Noy Mix. 94, f Leon, 

320. Bok ar. 376. 1 Lev. 216. Lin. 12 W. 
B 4 " 


A Wife may not bring any Action for Wrong 
to her, without the Huſband; and when they 
pin in an Action, Damage is to be laid only to 
the Huſband. But by the Cuſtom of London, a 
Feme Covert trading in the City as a ſole Mer- 
chant, may ſue and be ſued as a Feme Sole: A 
Wife in other Places cannot be ſued without the 
Huſband. .. For Treſpaſs and ſcandalous Words, 
Se. ot or againſt the Wife, Huſband and Wife 
are to ſue and be ſued; and Execution awarded 
zanſt him; though for her own Offence, a. Wife 
may be indicted, without her Huſband, and be 
lined, Cr. and in Court Chriſtian ſhe may ſue 

f 13 and 


n 
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and be ſued, without the Joining of her Huſhand, 


: h * 
1 Juſt. 182. 3 Cro. 69 11 Rep. 62. 9 Rep, 72. 
2 Roll. Abr. 298. he 5 | . N 8 p 


In all Caſes where the Wiſe ſhall not have:the IM .. 
Thing recovered, and for a Promiſe or perſona] ? 
Duty to the Wife, the Huſhand only may brug th 
the Action; and a Huſband is intitled to the * 
Fruits of his Wife's Labour, for which he may 
bring a Quantum Meruit. If a Perſon. takes any Li 
Thing from the Wife, the Huſhand is to bring 17; 
the Action for it, who has the Property: Where Da 
an Injury is done to*the Wife alone, Action can- l 
not be maintained by the Huſband without her; 
but for a Loſs and Injury to the Huſband, in 
depriving him of the Converſation and Service of eh 
Wife, he alone may bring an Action; and theſe be 
Actions are laid for Aſſault and detaining the Wife, C. 
per quod Conſurtium amifit, Cc. 1 Koll. Rep. 160, [ 
x Salk. 114. 2 Gro. 538, ee 
If a Huſband ſuffers Baniſhment for any Crime, WM Frie 
it is in Law a civil Death; and the Wife of ſuch Wn 
a Perſon may bring Actions, or be impleaded du- M Caſe 
Ting the natural Life of the Huſband, which ſhe Nchaſ 
may not do in any other Caſe. The Wife can: vhe 
not be a Witneſs either for or againſt her Huſband, Mente 
nor he againſt her; unleſs it be in Caſes of High 
Treaſon: But if a Man threaten to beat or kill hu 
Wife, ſhe may make him find Surety of the Peace, 
&c. i Inf 133. BN. £&; 86. 7 orig cis 
A Huſband is not to Alien the Wife's Lands 
but by Fine wherein ſhe Joins, if he doth, ſhe 
may recover them by the Writ Cui in vita aſte 
his Death: If the Huſband and Wife acknowledge 
a Deed to be inrolled, or a Statute, Gc. this wil 
not be binding to the Wife'z becauſe ſhe 1s not 
examined by Writ, to bar her, as on leyying 


* 


Fine, The Huſband may make Leaſes of 1h |: 
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wife's Land for 21 Years, or three Lives, Sc. 
provided ſhe be a Party, and the Rent is reſerved 
to Huſband and Wife, and her Heirs, 1 Inft. Stat. 
32 H. 8. c. 28. , | . * 

5. Marriage Settlements are uſually made of 
the Eſtate of the Huſband, Sc. To the Huſ- 
band for Life, and after his Death to the Wife 
for Life, and to their Iſſue in Remainder, with 
Limitations to- Truſtees to ſupport contingent 
Uſes, and Leaſes for Terms of Years, to raiſe 
Daughters Portions, c. and they are made ſeve- 
ral Ways, as LEY and Releaſe, Fine and Re- 
covery, Sc. Theſe Settlements the Law is ever 
careful to preſerve, eſpecially that Part of them 
which relates to the Wife, of which ſhe may not 
te deveſted, but by her own Fine. 1 Vol. Accomp, 
( ov. 143. t » ths 

If a Woman about to marry a Man, to prevent 
his diſpoſing of her Lands, convey the ſame to 
Friends in Truſt, and the Truſtees with the Huſ- 
hand after Marriage make Sale thereof; in this 
Caſe the Court of Chancery will decree the Pur- 
chaſer to Teconvey the Lands to the Wife. And 
where a Man and a Woman intending to marry, 
enter into Articles of Marriage, by which the 
ntended Huſband agrees to ſettle ſuch Lands up- 
on her, c. and thereupon ſhe marries him; if 
he die before any Settlement made, in purſuance 
ff thoſe Articles of Agreement, in Equity the 
dow ſhall have the Articles executed, and hold 
he Lands during her Life, Sc. Tothil 43. 2 
nt. 242. | 
There are Settlements of perſonal Eſtates, in 
Wirnftees on Marriage, and of Money in Funds, 
L. as well as Settlements of Lands. And if a 
lan before Marriage gives Bond and Judgment 
leave” the Wife worth 1000 J, at his Death, 


* X 4 if 
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ik ſhe. ſhall ſurvive him, in Conſideration of 2 
Marriage Portion ; this ſhall be made' good out 
of the Huſband's Eſtate, and be ſatisfied before 
any Debt; ſo if a Perſon covenant, that if the 
intended Wife ſhall marry him, and ſhall happen 
to ſurvive, he hall leave her worth 300 J. after 
his Death, Action may be brought againſt bis 
Adminiſtrator for the Money; for here the Debt 
+ ariſes by the Death of the Huſband. Palm. gg, 
6 1 'Rs F 

A Jointure is a particular Settlement of Lands 
made by a Man to a Woman, in Conſideration 
of Marriage; which muſt be to take Effect for 
the Life of the Wife, in Poſſeſſion or Profit, pre- 
ſently after the Huſband's Death, and be made to 
berlelf⸗ and none other for her; it muſt be er. 
preſſed to be in full of her Dower, and in Satisſa- 
tion thereof; and it may be made before, or alter 
Marriage: But if it be made after the Marriage, 
the Wife may wave it, and claim her Dower, 
And all other Settlements, in lieu of Jointure, are 
Jointures at Common Law, and ato*Bars to Dower, 

1 Inſt. 26. 4 Rep. 1. Fat. 27 H. 8. c. 10. 
Ol Things whereof a Wife ſhall be endowet 
he may have Jointure: And if Lands, Gr. at 
ſettled upon her before Marriage, in Part of be 
Jointure, and after Marriage other Lands in full 
| he may take her firſt Jointure Lands and Dowe 
” together, ſhe not having her full Jointure t 
| after Marriage. Though where a Jointure is mad 
ok Lands: according to the Statute; before Cove 
ture; and after the Huſband and Wife alien the! 
by Fine, , ſhe ſhall not have Dower in any oth 
Lands of her Huſband ; but tis otherwiſe whe 
the Jointure is made after Marriage. 1 Inf.4 
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An Eſtate in Fee conveyed to a Woman fo" 
her Jainture, and in Satisfaction of Dower, is a 
Joint ure within the Statute 27 H. 8. An Eſtate 
for Life, upon Condition, may bar the Wife, if 
ſhe accepts it; and ſo if an Eſtate be made du- 
rante viduitute. And after the Death of the Huſ- 
band, the Wife may enter into her Jointure, and 
is not driven to a Real Action, as ſhe is to re- 
cover Dower: Nor ſhall her Jointure be forfeited 
by the Treaſon of her Huſband; as in caſe of 
Dower, - 4 Kep. 3. 1 Inf. 36, 37. 

If a Woman conceals her 5 and brings 
Dower, ſhe is barred of her Jointure: But if ſhe 
be evicted of Part of her Jointure, ſhe ſhall have 
Dower pro tanto. Married Women committing 
Crimes may ancur Forfeiture of their Jointures 
and being convict of Recuſancy, forfeit two Parts 
in three of their Jointures and Dower. 1 Inſt. 31. 
Kat. 3 Jac. 1. c. 4. : 


Toe Form of a common Marriage Settlement 
of an Eſtate in Lands. 


| Ii Indenture tripartite made the ay 


i of, Se. in the Year, Cc. Between A, 

of the firſt Part, C. D. E. F. and C. H. of the 
ſecond Part, and 7. D. Daughter of the ſaid 
* C.D. of the third Part, Witneſſeth, that the 
ſaid. A. B. for and in Conſideration of a Mar- 
riage intended (by God's Permiſſion) ſhortly to 
be had and ſolemnized between the ſaid A. B. 
* and the. ſaid F.D. and of the Sum of 3000 J. 
to be had and received by the ſaid A. B. as a 
* Marriage Portion with the ſaid 7. and that a 


competent Jointure may be had, made and pro- 


\ vided for the ſaid J. D. (in caſe the ſaid Mar- 


* 
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* riage ſhall take Effechh and for the Settling and 
Aſſuring) of the Meſſuages, Lands, Tenements 
* and Hereditaments herein after mentioned, to 
and upon the ſeveral Uſes, Iatents and Pur. 
poſes eren after limited and declared, pur- 
ſuant to che Agreement made upon the Contract 
of the ſaid intended Marriage; he the ſaid A. B. 
ane ene bargained and ſold, releaſed and 
confirmed, and hy theſe Preſents doth grant, 
bargain and ſell, releaſe and confirm unto the 
faid C. D. E. F. and C. H. (in their actual Poſ- 
ſeſlion now being, by Virtue of a Bargain and 
Sale to them thereof made for one whole Year, 
S.) and to their Heirs and Aſſigns for ever, 
All that Meſſuage or Tenement called, &. with 
the Appurtenances, and all other the Meſſuages, 
Lands, Tenements and Hereditaments of the 
ſaid A. B. ſituate, lying and being in, Ge. in 
the County of F. and all Houſes, Buildings, 
Gardens, Orchards, Lands, Tenements, Mes- 
dows, Paſtures, Feedings, Ways, Waters, Wa- 
ter- edurſes, c. to the ſaid Meſſuages or Tene- 
ments belonging, or in any wiſe appertaining, 
Sc. and alſo the Reverſion and Reverſions, Re- 
mainder and Remainders, Oc. and all the Eſtate, 
Right, Title, Sc. of him the ſaid A. B. of, in 
and to the ſame Premiſſes, and of, in and to 
every Part and Parcel thereof, with the Appur- 
tenances: To have and to hold all and ſingular 
the faid Meſſuages, Lands, Tenements, and He- 
reditaments above- mentioned, and every Part 
and Parcel thereof, with the Appurtenances, 
unto the ſaid C. D. E. F. and C. H. their Heirs 
and Aſſigns, to and for the ſeveral Uſes, Intents, 
Truſts and Purpoſes herein after mentioned. li- 
mited, expreſſed and declared, (that is to ſay) 
to the Uſe and Behoof of the faid A. B. — his 
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© Heirs, until the Marriage between him and the 
* {ad J. D. his intended Wife, ſhall be had and 
ſolemnized; and from and after the Solemniza- 
tion thereof, to the Uſe and Behoof of the ſaid 
J. B. and his Aſſigns, for and during the Term 
* of his natural Lite, without Impeachment of- 
wWaſte; and from and after. the Determination 
© of that Eſtate, by Forfeiture, or otherwiſe, to 
© the Uſe and Behoof of the ſaid C. D. E. F. and 


C. H. and their Heirs, for and during the natu- 


© ral Life of the ſaid A. B. in Truſt to preſerve 
* and ſupport the contingent Remainders herein 
* after limited, from being defeated and deſtroyed, 
and for that Purpoſe to make Entries, and bring 
Actions, as the Caſe ſhall require; yet never- 
* theleſs in Truſt, to permit and ſuffer the ſaid 
A. B. and his Aſſigns, to receive and take the 
* Rents, Iſſues and Profits thereof, to his and their 
* own proper Uſe and Benefit, during his natural 
Life; and from and after the Deceaſe of the 
ſaid A. B. to the Uſe and Behoof of the ſaid 
J. D. (intended Wife of the ſaid A. B.) and her 
* Aſſigns, for and during the Term of her natu- 
' ral Life, for her Jointure, and in full Satisfac- 
tion and Bar of her Dower or Thirds, which 


' ſhe may claim to have in any Lands, Tene- 
ments or Hereditaments, whereof or wherein he 
* the ſaid A. B. ſhall at any Time during his Liſe 


be ſeiſed of wig Eats of Inheritance; and from 
and after the aſe of the Survivor of them, 


the ſaid A. B. and J. his intended Wife, to the 
* Uſe and Behoof of the Heirs Male of the Bodỹx 
' of the ſaid A. B. on the Body of the ſaid J. D. 


x lawfully. to be begotten; (or to the Uſe and Be- 
hoof of the firſt Son of the Body of the ſaid A. B. 


on the Body of the ſaid. J. D. lawfully begotten, - 
' aud the Heirs Male of the Body of ſuch firſt 


1 
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Son lawfully iſſuing; and for want of ſuch II. 
ſue, then to the Uſe and Behoof of the ſecond 
Son of the Body of the ſaid A. B. on the Body 
ok the ſaid J. D. lawfully to be begotten, and 
the Heirs Male of the Body of ſuch ſecond Son 
* lawfully: iſſuing; and for Default of ſuch Iſſue, 
then to the Ule and Behoof of the third Son of 
< the Body of the ſaid A. B. on the Body of the 
* faid 77D. lawfully: to be begotten, and the 
Heirs Male of the Body of ſuch third Son law. 
fully iſſuing; and for want of ſuch Iſſue, then 
to the Uſe and Behoof of the fourth, fifth, 
* fixth, ſeventh, eighth, ninth and tenth, and 
© all and every other the Son and Sons of him 
* the ſaid A. B. begotten on the Body of the 
ſaid J. D. ſeverally and ſucceilively one after 
another, as they ſhall be in Seniority of Age 
and Priority of Birth, vz. the elder of ſuch 
* Son and Sons, and the Heirs Male of his Body, 
always to be preferred and take before | the 
* younger, and the Heirs of his Body ;) and for 
Default of ſuch Iſſue, to the Uſe and Behoof 
* of the {aid C. D. E. F. and G. H. their Exe- 
* cutors, Adminiſtrators and Aſſigns, for and du- 
* ring the Term of goo Years thence next fol- 
* lowing,” and fully to be compleat and ended, 
upon the Truſts, and to and for the Ends, In- 
© tents and Purpoſes herein after declared, of and 
concerning the ſame Term; and from and after 
the Expiration, or other ſooner Determination 
of that Term, to the Uſe and Behoof of the 
* ſaid A. B. his Heirs and Aſſigns for ever. Ho. 
vided always, and it is hereby declared and 
agreed, by and between the ſaid Parties to theſe 
* treſents, that the ſaid Term of 500 Years, ſo 
limited to them the ſaid C. D. E. F. and G. H. 
their Executors, Adminiſtrators and Ae as 
i * afore- 
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© aforeſaid, is upon this Condition; That if the 

« ſaid A. B. ſhalt happen to die without Iſſue 

Male by him begotten on the Body of the 

„aid 7. or ſhall leave Iſſue Male, and ſuch Iſſue 

* ſhall happen to die before he ſhall attain the 

Age of twenty-one Years, without Iſſue Male; 

and that in either of the ſaid Caſes there ſhall 
happen to be one or more Daughter or Daugh- 
* ters of their Bodies begotten, that then and 
in ſuch Caſe, if the Heirs or Aſſigus of the ſaid 
A. B. do and ſhall well and truly pay or cauſe 
to be paid to ſuch Daughter or Daughters re- 
ſpectively, at her and their reſpective Ages of 
* twenty-one Years, or Days of Marriage, the 
ſeveral Portions following, (that is to ſay) If it 
* ſhall happen there ſhall be but one ſuch Naugh- 
ter, then the Sum of 2500 J. for the Portion of 
* ſuch Daughter, to be paid to her at the Age 
of twenty-one Years, or Day of Marriage, 
which ſhall firſt happen, with Intereſt in the 
mean Time, after the Rate of 5 J. per Cent. per 
* Annum; and if it ſhall happen, that there ſhall 
be two or more ſuch Daughters, then the Sum 
* of 3000 J. Sc. for the Portions of ſuch: two or 


more Daughters, to be equally divided between 


them, Share and Share alike, and to be paid 
to them reſpectively at their reſpective Ages of 
* twenty-one Years, or Days of Marriage, which 
* ſhall firſt happen, with Intereſt therefore in the 
mean Time, . And if any ſuch Daughter or 
Daughters ſhall happen to die unmarried, before 
© her or their Portion or Portions ſhall become pay- 
able as aforeſaid, then the Portion og Portions of 
© her or them ſo dying ſhall go and be paid to the 
© Survivors and Survivor of them, equally to be 
divided amongſt them, Share and Share alike, 
(to be paid at the ſame Time as the original Por- 

I * tions 
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* tions ſhould or ought to become payable as 
* aforeſaid, in Caſe they had been Hving) ſo as no 
one ſuch Daughter ſhall have for her Portion, 
* by-Survivorſhip or otherwiſe, by Virtue of the 
ſaid Term of 500 Years, above the Sum of 
2 go l. And in Caſe there ſhall be no ſuch 
© Pavghter;. who ſhall live to be married, or at: 
© tain the Age of twenty-one Years, that then 
* and in either of the ſaid Caſes ſo happening, 
the ſaid Term ſhall ceaſe, determine and be 
void, any Thing herein contained to the con- 
© tyary notwithſtanding. Provided alſo, and it is 
© hereby further declared and agreed, that it ſhall 
and may be lawful to and for him the ſaid A. B. 
during his Life, and after his Death for the 
© ſaid J. his intended Wife, during her Life, in 
* caſe! the ſaid intended Marriage ſhall take Et 
fect, by any Writing or Writings, under his or 
© her Hand and Seal reſpectively, atteſted by two 
© or more credible Witneſſes, to make any Leaſe 
* or Leaſes, Demiſe or Grant, of all or any Part 
«or Parts of the faid Meſſuages and Lands, to 
any Perſon or Perſons whatſoever, for the Term 
of twenty-one Years, or for any Term or Num- 
ber of Years, not exceeding twenty-one Years; 
© as ſuch Leaſes, Demiſes or Grants for Years, 
be made to commence and take Effect in Poſſeſ- 
© fion within one Year after the Date thereof; 
and ſo as upon all and every ſuch Leaſe or Leaſes, 
© Demiſes or Grants to be made by the ſaid A. B. 
* and J. his intended Wife reſpectively, there be 
* reſerved payable yearly, during the Continuance 
© thereof, the beſt and moſt improved yearl 
* Rents, whach, at the Time of making thereof, 
can or may be gotten for the ſame; and ſo that 
in every ſuch Leaſe or Leaſes there be contained 
* a Clauſe of Re- entry for Non- payment ww 
Re | Re 
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© Rent or Rents thereby reſerved; and ſo as the 
© Leſſee and Leſſees, to whom fuch Leaſe and 
© Leaſes ſnall be made, do ſeal and deliver Coun- 
© terparts of ſuch Leaſe and Leaſes. Aud the ſaid 
« A, B. for himſelf, his Heirs and Aſhigns, doth 
©covenant and grant to and with the {aid C D. 
E. F. and G. H. their Heirs and Aſſigns, that 
' the ſaid Meſſuages, Lands, Tenements, Here- 
ditaments and Pre miſſes above-mentioned, ſhall 
' and may from henceforth, for ever hereafter, 
© be, remain and continue to, for and upon the ſe- 
' ral Uſes, Intents, Truſts and Purpoſes, and un- 
der and ſubject to the feveral Limitations, Pro- 
viſo's and Agreements herein before mentioned 
and expreſſed, concerning the ſame, according 
to the true Intent and Meaning of theſe Preſents : 
And alſo, that he the ſaid A. B. and his Heirs, 
and all and every other Perſon and Perſons and 
his and their Heirs, any Thing having or claim- 
ing in the ſaid Meſſuages, Lands, Tenements 
and Premiſſes above-mentioned , or any Part 
* thereof, by, from or under him, them or any 
* of them, ſhall and will, at all Times hereafter, 
_ the reaſonable Requeſt of the ſaid C. D. 
E. F. and G. H. their Heirs and Aſſigns, make, 
do and execute, or cauſe or procure to be made, 
c. all and every ſuch ſurther and other lawful 
and reaſonable Grants, Acts and Aſſurances in 
' the Law whatſoever, for the further; better 
and more perfect Granting and Aſſuring of all 
and ſingular the ſaid Meſſuages, Lands, Tene- 
ments, Hereditaments and Premiſſes above-men- 
' tioned, with the Appurtenances, to and for the 
' ſeveral Uſes, Intents, Truſts and Purpoſes above 
declared, limited, and appointed, and according 
to the true Intent and Meaning ot theſe Pre- 
ſents, as by the ſaid C. D. E. F. and C. H. won 
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their Heirs, or their or any of their Counſel 
© learned in the Law, ſhall be reaſ0nably deviſed, 
or adviſed and required. And further, it is co- 
venanted, granted, concluded and agreed upon 
by and between the ſaid Parties to theſe Pre- 
" ſents, and the true Meaning hereof alſo is, and 
it is hereby ſo declared, that all and every Fine 
and Fines, Recovery and Recoveries, Aſſurance 
and Aſſurances, Conveyance and Conveyances 
in the Law whatſoever already had, made, le- 
vied, ſuffered, executed or acknowledged, or 
at any Time hereafter to be had, made, &. 
of the ſaid Meſſuages, Tenements, Lands and 
* Premiſſes above-mentioned, or any Part thereof, 
either alone, or jointly with any other Lands, 
| * Tenements or Hereditaments, by or between 
the ſaid Parties to theſe Preſents, or by or be- 
* tween them, and any other Perſon or Perſons, 
© as for and concerning all and ſingular the ſaid 
þ Meſſuages, Lands, 'Tenements, Hereditaments, 
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and Premiſſes above-mentioned, and every Part 


3 thereof, with the -Appurtenances, ſhall be and 
enure, and ſhall be adjudged, eſteemed and ta- 
ken to be and enure, to and for the ſeveral Uſes, 


* Intents and Purpoſes above-mentioned, limited, 
* expreſſed and declared; according to the true In- 
tent and Meaning of theſe Preſents, and to and 
for none other Uſe, Intent or Purpoſe whatſo- 


ever. InWitneſs, &c. 


Form 
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e firm of 4 Marriage Settlement. of: South-Sea = 
i Nr to” - tas 7 che. 4 T1919 Dittes 
= | ; 39 Hawk wtf? nY Jar; Hit » 
dals Indenture tripartite made, Sc. Be- 
s tween. d. B. of, (5c. of the. firit- Part, 

e CD. of, Cc. of the ſecond. Part, and E. F. 

3 C. H. and J. A. of, Sc. of the third Part; 
e. ' /hereas'a Marriage, by God's Permiſſion, is in- 
or ended ſhortly to be had and ſolemnized be- 
- WHT tween the ſaid A. B. and C. D. with whom the 
1d d A. B. is to receive a conſiderable Marriage 
x, bortion: And whereas the ſaid A. B. is intitled 
is, o the Sum of 2001. Capital Stock in the Stock 


' of the Governor and Company of Merchants 
' of Great Britain trading to the South-Sra, com- 
' monly. called South-Sea Stock. Ne this Inden- 


id Wl tare witneſſeth,, That in Conſideration of the 
ts, WI fd indended Marriage, and to the Intent that 
art the ſaid Stock, and the. Dividends and Profits 
md Wl thereof, may be ſecured" and applied upon the 
ta- WJ Truſts, and to and for the Utes, Intents and 
ſes, WI Purpoſes hereafter mentioned; he the ſaid A. B. 
ed, WM doth for himſelf, his Heirs, Executors and Ad- 
In- miniſtrators, covenant, prorniſe and agree, to 
and and with the ſaid E. F. G. H. and F. A. their kxe- + 


cutors and Adminiſtrators, that he the ſaid A. B. 
mall and will within one and twenty Days next 
enſuing the Date of theſe Preſents, in due Form, 
'well and ſufficiently transfer and aſſign in the 
Books kept for that Purpoſe, the ſaid Sum of 
'20001. South-Sea Stock to the faid E. F. G. H. 
and J. A. their Executors, Adminiſtrators and 
Aſſigns. And it is hereby declared, concluded 
-and agreed, by and between the ſaid Parties to 
' theſe Preſents, That the ſaid Stock, when ſo 

* transferred 


Form 
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* transferred and aſſigned, and all the Dividend 
and Profits thereof, ſhall be and remain in the 
* ſaid E. F. G. H. and 7. K. their Executor, 
* Adminiſtrators and Aſſigns, upon and under and 
* ſubje& to the ſeveral Truſts, Uſes, Intents, Pur. 
* poſes, Conditions and Agreements herein after 
* expreſſed, (that is to ſay) In Truſt for the ail 
A. B. his Executors, Adminiſtrators and Aſſign, 
until the ſaid Marriage ſhall be ſolemnized; and 
from and immediately after the Solemnization of 
the {aid intended Marriage, then that they the 
* ſaid E. F. G. H. and 7. K. their Executor, 
* Adminiſtrators and Aſſigns, ſhall permit anl 


* ſaffer the ſaid 4. B. and his Aſſigns, during tif; © 
* Term of his natural Life, to have, receive and * 
© take, to his and their own proper Ule and Bl: , 
* hoof, all the Dividends, Intereſt and other Prof: t. 
* fits, which ſhall, during his Life, accrue, a. 
or be made by or from the ſaid Stock, or any: 4 
Part thereof; and from and immediately after thi g 
© Deceaſe of the ſaid A. B. then upon Truſt, (nM: | 
© caſe the ſaid C. D. ſhall ſurvive the ſaid A. H. 
* to permit and ſuffer the ſaid C. D. and her AW 5 
* ſigns, during the Term of her natural Life, . ; 
* receive and take to her and their own. propel 1, 
* Uſe and Behoof, all the Dividends, lnterel, & 


And upon this further Truſt and Confidence 


* that they the ſaid Truſtees, their Executors an th 
* Adminiſtrators, ſhall and do, after the Deat Ji 
* of the ſaid A. B. and C. D. transfer, aſſign, pay in 
apply or diſpoſe of the ſaid Stock, and the D ho 
* vidends, Intereſt and other Profits thereof, un 4. 
and amongſt all and every the Sons and Daugl 1. 
ters of the ſaid A. B. on the ſaid C. D. beg. 
© ten, and their Children, in caſe any of the . 
* ſhall be then dead leaving Iſſue, in ſuch Pan ty 
* and Proportions, and at ſuch Time or Time 


C 
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and in ſuch Manner as the ſaid A. B. by his laſt 
will and Teſtament in Writing, or any other 
© Writing duly- executed, ſhall limit, direct or 
* appoint the ſame; and in Default of ſuch Li- 
© mitation, Direction and Appointment, then un- 
' to and amongſt all and every the Son and Sons, 
Daughter and Daughters of the ſaid A. B. on 
the faid{C. D. lawfully to be begotten, as afore- 
* faid, and the Children of ſuch Sons and Daugh- 
' ters, (in caſe any of them ſhall happen to be 
dead leaving: Iſſue,) in equal Shares and Por- 
tions, equally to be divided among ſuch Chil- 
* dren, if there be more than one, and if but one 
child, then wholly to that one. And upon 
this further Truſt and Confidence, that in caſe 
the ſaid A. B. ſhall ſurvive the ſaid C. D. and 
there ſhall be no ſuch Son or Daughter, nor 
' any Iſſue of ſuch Son or Daughter, living at 
the Time of her Deceaſe; or if the ſaid C. D. 
' ſhall ſurvive the ſaid A. B. and there ſhall be 
no ſuch Son or Daughter, nor any Iſſue of ſuch 


Len or Daughter, living at the Time of the 
„ Deceaſe of the faid . B. and the faid C E. 
4 k hall not then be enſient of a Child which ſhall 


de afterwards born; then that the ſaid Truſtees 


„ Cl their Executors and Adminiſtrators, do and ſhall | : 
lende in either of the ſaid Caſes, (after the Deceaſe of 
Nr the ſaid C. D.) transfer, aſſign, pay, apply and 


diſpoſe of the ſaid Stock, and the Dividends, 
Intereſt and Profits thereof to the ſaid A. B. (if 
be ſurvives the ſaid C. D.) or the Executors, 
Adminiſtrators or Aſſigns of the ſaid A. B. after 
the Deceaſe of the ſaid C. D. in caſe ſhe hap- 
pens to ſurvive him as aforeſaid : Provided al- 
ways, and it is agreed and declared by and be- 
tween all the ſajd Parties to theſe Preſents, that 
in caſe the ſaid. A. B. ſhall be minded or deſi- 
0 T2 * Tous 
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© Tons to have the ſaid Stock or any Part thereof 
'< ſold, and the Money ariſing by the Sale therecf 
* inveſted in any other Stock or Fund, or placed 
out upon any Security, or laid out in the Pur. 
* chaſe of Lands, Tenements or Hereditaments, 
or to have the ſaid Money, after it ſhall have 
been fo inveſted or placed out, in or upon any 


£ 


other Stocks, Funds or Securities, called in again 
* and diſpoſed of in any other Manner, and ſhall 
* ſignify ſuch his Mind or Defire by Writing under 
* his Hand, ſigned in the Preſence of two or 
* more credible Witneſſes; that then the ſaid 


* Truſtees, their Executors and Adminiſtrators, 


_ © ſhall accordingly fell and diſpoſe of the faid 


* Stack, or any Part thereof, and inveſt, place, 
lay out or diſpoſe of the Money ariſing by the 
* Sale thereof, in fuch other Stocks, Funds or Se- 
©,curitics, or in the Purchaſe of ſuch Lands or 
*: Tenements, or in ſuch other Manner as the ſai 
A. B. ſhall by ſuch Writing, or any other Wu. 
ting or Writings, to be ſubſcribed and atteſted 
< as aforeſaid, direct, limit or appoint. which 
© ſaid other Stocks ſo to be bought. with the ſaid 
Money, when ſo inveſted or placed ont, upon 
© any fuch Funds or Securities, and ſuch Lands 
© and Tenements when purchaſed, ſhall be tran! 
*: ferred, aſſigned, conveyed, ſettled and afſured 
'* fo and in ſuch Manner, as that the ſame, wit 
* © the Dividends, Intereſt, Rents and Profits there 
of, way remain, continue, and be applied ant 
diſpoſed of, to, for and Va the ſame Truſts 
: Us. Intents and Purpoles, as the ſaid Sout 
„Kea Stock, and the Dividends, Intereft and Pr. 
© fits thereof are herein before directed, limite 
and appointed, to go, be applied and diſpole 
* of, or as near the ſame as may be, and that! 
* all Reſpects according to the true Intent ani 
13 2 * Meanivi 
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© Meaning of - theſe Preſents: And it is agreed 
Aby and between all the ſaid Parties to theſe Pre- 
* ſents, that the ſaid Trnſtees, their Executors 
and Adminiſtrators, ſhall or lawfully may in the 
firſt Place deduct and retain out of the ſaid 
© Stock ſo intended to be transferred or aſſigned as 
© aforeſaid, or out of ſuch other Stocks, &r. pur- 
* chaſed, all ſuch Sum and Sums of Money, Coſts, 
© Charges, Expences and Damages which my or 
any of them ſhall pay, expend, lay out, ſuſtain, 
© or be put unto, for or by Reaſon or Means of 
this preſent Truſt, or any Act, Matter or Thing 
* which ſhall or may be done or happen in, about 
dor relating to the Execution thereof, or touching 
© or concerning the fame : And alſo that the ſaid 
\ Truſtees, their Executors, or Adminiſtrators, 
* ſhall. not be chargeable or accountable for more 
Money than what they or any of them mall 
reſpectively and actually receive by Virtue o 
' theſe Preſents, nor ſhall the one of them be 
' anſwerable or chargeable for or with the Act, 
' Receipt or Default of the other of them, but 
beach for himſelf and his own Ack, Receipt o 
Default only; and in caſe any Loſs ſhall happen 
' of the ſaid Stock, or the Money ariſing by the 
Sale thereof, or any Part thereof, or of the Di- 
* vridends, Intereſt or Proceed thereof, without 
the Neglect or Default of them the ſaid Truſ- 
' tees, their Executors, c. or ſome of them, 
' then they the ſaid Truſtees or any of them, 
their or any of their Executors or Adminiſtrators, 
* ſhall not be charged or chargeable with ſuch Loſs, 
' or be liable to anſwer or make good the ſame or 
any Part thereof. In Witneſs, &c. 


N Articles 
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Articles of Agreement on Marriage, in Na. 
ture of a Settlement of Perſonal Eſtate. 
Articles of Agreement Tripartite, Indented 
made, concluded and agreed upon, the Day 
of, &c. in the Year, &c. Between A. B. 
% &c. of the firſt” Fart, E. D. Daughtr 
of T. D. of, &c. of the ſecond Part, aud 
the ſaid T. D. of the third Part. 


: Wut a Marriage is intended ſhortly 
a to be had and ſolemnized between the 
*ſaid A. B. and E. D. upon which ſaid Marriage 
© he the ſaid A. B. will be intitled to, and is to 
* receive of and from the ſaid T. D. the Sum 
of 600 l. or the Value thereof, as and for the 
* Marriage Portion of the ſaid E. D. Now it is 
hereby agreed by and between the {aid Parties 
to thefe Preſents; and Firſt, in Conſideration 
* of the ſaid intended Marriage, and of the ſaid 
© Sum of 600 J. which the ſaid A. B. will be in. 
Stitled to, and is to receive, by and upon the Wil: » 
* {ſazd Marriage, in caſe the ſame takes Effet; WW} 
© he the ſaid A. B. for himſelf, his Executors .f. 
and Adminiſtrators, doth covenant , promiſe, ir 
grant and. agree, to and with the ſaid I, D. bs WW þ 
s Executors and Adminiſtrators, in Manner fol. WW , 
* lowing, (that is to ſay) That in caſe the ſail WF / 
* inteiided Marriage ſhall take Effect, and the WF 1; 
* ſad E. D. ſhall happen to die within the Space ft 
* of five Tears, next after the Solemnization WF fe 
thereof, having no Child or Children og y 
ſaid 


( 
. 
( 
1 
. 
; 
( 
( 
( 
( 
( 
( 
{ 
( 
( 
{ 
( 


at the Time of her Deceaſe, and he the fa 
A. B. ſurviving her; That then he the 1a 
A. B. ſnall and will pay or cauſe to be paid 


unte 
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© into the ſaid J. D. his Executors, Adminiſtra- 
© tors or Aſſigns, the Sum of 200 J. Part of the 
© Marriage Portion aforeſaid, within ſix Months 
© next after the Deceaſe of her the ſaid E. D. fo 
dying as aforeſaid. 

* hem, it is agreed, and for the Conſiderations 
i aforeſaid; he the ſaid A. B. for himſelf, his 
' Executors and Adminiſtraters, doth further 
© covenant, Promiſe, grant and agree, to and 
' with the ſaid I. D. his Executors and Admini- 
' trators, by theſe Preſents; That in caſe the 
' {aid intended Marriage ſhall take Effect, and the 
' fad E. D. ſhall happen to ſurvive him the 
„aid A. B. her ſaid intended Huſband, he dy- 
ing without Iſſue by her, that then the Exe- 


„mall permit and ſuffer the ſaid E. D. to have 


* and Furniture of her Chamber; or if the ſame, 
dor any Part thereof ſhall be out of her Poſſeſ- 
fon, ſhall 1 Requeſt deliver the ſame unto 


' miniſtrators of the ſaid A. B. ſhall and will 
pay or cauſe to be paid unto her the ſaid E. D. 
' her Executors, Adminiſtrators or Athgns, the 
' full Sum of 700 l. ot lawful Money, Sc. with- 
in fix Months after the Deceaſe of the ſaid A. B. 


A. B. the ſaid E. D. ſurviving him, he the ſaid 


bring, that then the Executors and Admini+ 
ſtrators of the ſaid A. B. ſhall permit and ſuf- 
fer the ſaid E. to enjoy her Rings, Jewels, 
Wearing Apparel, and Furniture of her Cham- 
ber, as atoreſaid; and alſo upon reaſonuble Re- 
' queſt in that Behalf, ſhall. and will account, 
pay and deliver over to her the ſaid E. D. her 

| 4 4 * Executors, 


' cutors and Adminiſtrators of the ſaid A. B. 


and enjoy her Rings, Jewels, Wearing Apparel, 


(her: And alſo, That the Executors and Ad- 


(But if at the Time of the Death of the ſaid 
4. B. ſhall have any Child or Children then 
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Executors, Adminiſtrators. or- Aſſigns, one full 
_ © Molety or Half. Part of all the perſonal Eſtate 


after the Deceaſe of him the ſaid T. D. ſhe the 


ſo much more out of his Eſtate, Goods and 


'* 6854 . Or ball in bis Läf- II con at: th 


* ** * 
* 


cf her the ſaid intended Huſhand, his Debts and 


Funeral Expences being firſt diſcharged. 


© Laftly, the ſaid T. D. for the Conſiderations 


_ © aforeſaid, doth hereby declare, That the ail 


Sum of 6001. to be by him paid, as and for 


the Marriage Portion of the ſaid E. his Daugh- 


* ter, as aforeſaid, is not intended to be the full 
„ ſole and abſolute Poviſion, Part and Portion of 
© her the {aid E. of and in the Eſtate, Good 
and Chattels of the ſaid J. D But the ſai 
* T. D. doth for himſelf, his Executors and Ad. 
* miniſtrators, covenant, promiſe, grant and # 
* gree, to and with, the ſaid A. B. his Execu- 
tors and Adminiſtrators, by theſe Preſents, That 


* ſaid E. ſhall have and receive of and from the 
* Executors and Adminiſtrators of the ſaid T. U 


+ Chattels, as ſhall: make the ſaid Marriage Por 
tion or Sum of 600 J. to amount to as much 
and be equal in Value with whatſoever he the 


Time of his Deceaſe, give or  bequeath unto 


Go. the other Daughter of the ſaid I. D. | 
* Witneſs, &c. | 


Having now gone through the large Titles « 
Marriage, I proceed to ſome ſmaller Heads co 
cerning it: | | be Tier 


SE 


1. Elopements of married Women. ? 
2. Divorces between Huſband! and Wife. 
eli Felony in Stealing and marrying Wome 
4 * P | | | 20 5 1. Elop: 


* 


1. Elopement is where a Woman that is mar- 
Tied, of her own Accord goes away and de- 
parts from her Huſband, and lives with an Adul- 


Ns corey; | 

id A Woman thus leaving her Huſband is ſaid to 
for Elope; and in this Caſe the Huſband is not obli- 

Th. ged to allow her any Alimony or Maintenance 

all, out of his Eſtate ; nor ſhall he be chargeable for 

Neceſſaries for her, as 7 Apparel, Diet, 

ods Lodging, &c. And where the ſame is notorious, 

ſaid whoever gives her Credit, doth it at his Peril; 

Ad- But on an Elopement, the putting a Wife in the 


l & Gazette, or other News-Papers, is no legal Notice 
| to Perſons in general not to truſt her; tho' per- 
ſonal Notice to particular Perſons given by the 


them. 1 Koll. Abr. 3 50. I Vent. 42. 

If a Woman elopes, and the Huſband gives 
blick Notice of it, and declares he will not 
ay any Debts of hers ſhe contracts; it hath 

4 held, that if Perſons truſt her afterwards, 

the Huſband is not liable to ſatisfy the Debt: Yet 

according to the Opinion of Chief Juſtice Holt, if 

a Wife run away from her Huſband, and contract 

Debts, and afterwards the Huſband comes after 

her and lies with her, tho* but for a Night; that 

will make him chargeable for the Debts of the 


Where the Wife goes away from her Huſtand 
and liveth in Adultery with another, ſhe ſhall 
loſe and forfeit her Dower z unleſs the Huſband 
of his own free Will ſuffer her to cohabit with 
him, and be reconciled to his Wife. But to prove 

the Reconeiliation, on ſuch an Elopement, Fin 
together ſeveral Nights, at ſeveral Places, it is 
ſd ſhall not avail; if they are not reſident or 
# | abiding 


Huſband will be good, not to be chargeable to | 


Wife. 1 Sid. rog. ' 1 Mod. 124. Mod. Caſes 171. 
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abiding in one Houſe together, &. If after the 
Elopement of the Wiſe,” her Huſband and the de- 
mean themſelves as Huſband and Wife, it is Eyi- 
dence of Reconciliation, Dyer 170, 195. 
If a Man grants his Wife with her Goods to 
another Man, and the Wife by Virtue of the 
Grant lives with the Grantee during the Life of 
the Huſband, this ſhall incur Forfeiture of Dower; 
for ſne lived in Adultery, notwithſtanding the 
Grant. 2 Inft. 435. 2 Danv. Abr. 662, 
2. Divorce is a Separation of two Perſons 
married together, made by Law: And there are 
many Divorces mentioned in our Books, but they 
are uſually of two Kinds, i. e. a Menſa & Tboro, 
from Bed and Board; and a Vinculo Matrimoni, 
from the very Bond of Marriage. 1 Inſt. 235. 
Ihe Divorce a Menſa & Thoro diſſolves not 
the Marriage; for the Cauſe of it 1s ſubſequent, 
and ſuppoſes the Marriage to be lawful: It may 
be by Reaſon. of Adultery in either of the Par- 
ties, for Cruelty of the Huſband, &. and as it 
doth. not diſſolve the Marriage, ſo it debars not 
the Woman of her Dower; nor Baſtardizes the 
Iſſue; or makes void any Eſtate for the Life of 
Huſband and Wife, Ge. A Woman under this 
Divorce may ſue her Huſband in her own Name 
for Alimony, and others by her next Friend, &. 
The Divorce a Vinculo Mairimonij abſolutely 
diſſolveth the Marriage, and makes it void from 
the Beginning, the Cauſes thereof being prece- 
dent to the Marriage; as Precontra& with ſome 
other Perſon, Conſanguinity or Affinity, Impo- 
tency, Sc. On this Divorce, Dower is gone; 
and if by Reaſon of Precontract, Confanguinity, 


2 
eee 


or Affinity, the Children begotten between them a 
are Baſtards, 1 oft. 235. 3 Int. 8g. 2 If. 93. be 


I 


7 Rep. 43. 
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In theſe laſt Kind of Divorces, the Wife, tis 
{aid, ſhall receive all again that ſhe brought with 
her, becauſe the Nullity of the Marriage ariſes 
through ſome Impediment, and the Goods of 
the Wife were given for her Advancement in 
Marriage, which now ceaſeth: But here it is 
where the Goods are not ſpent, and in caſe the 
Huſband gives them away during the Coverture, 
it ſhall bind her, If ſhe knows her Goods un - 
ſpent, ſhe may bring Action of Detinue for them; 
and for Money, Sc. which cannot be known, ſhe 
muſt ſue in the Spiritual Court: By this Divorce 
an Eſtate-tail of Baron and Feme, it has been 
held, may be extinct. Dyer 62, 1 Nel. Abr. 675. 
Codb, 18. 

If after a Divorce a Menſa & Thoro, either of 
the Parties marry again, the other being living, 
ſuch Marriage is merely void; and as in this 
| Caſe the Marriage continues, marrying again 

hath been adjudged within the Statute . 1 ac. 1. 
t of Felony ; where a Woman was ſo divorced, 
t and inhibited by the Sentence not to marry du- 
4 ring her Huſband's Life: On a Divorce a Vinculo 
if Matrimonii, the Parties age marry again; and in 
NM ev 
e 


1 


Divorces for Adultery, eral Acts of Parlia- 
ment have allowed the innocent Party to marry 
again, 2 Leon, 173. Cro, Car. 333. 

If a Marriage is voidable by Divorce, yet if 
the Huſband dies before any Divorce, the Wife 
de facto ſhall be endowed ; And where there ig 
a Divorce, the Children of a ſecond Marriage 
may inherit until the Sentence is repealed. Sen- 
tence of Divorce muſt be given in the Spiritual 
8 Life ge h ax 1 after- 
wards; but it may be repealed there after their 
Deaths. 1 Inſt. 33. 2 Leon. 207, 1 


3. Where 
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3. Where any Perſons married do marry any 
other Perſon, the former Huſband or Wife bein 
alve, it is Felony : But if a Huſband or Wife 
are abroad beyond Sea, Gr. ſeven Years, the one 
, not knowing the other to be living ; or there he 
a Divorce of the Hnſband and Wife, Gr. they 
are excepted out of the AG. As the latter Mar- 
riage makes this Crime; if the firſt Marriage 
were beyound Sea, and the ſecond in England, 
the Party may be indifted for it here: Though 
ik the fat Marriage be in England, and the 
latter beyond Sea, the Offender cannot be in- 
dicted there. Stat. 1 Fac. 1. c. 11. Rel. 80. 1 
Sid. 171. e 7 
To ſteal or take away any Woman, having 
an Eſtate in Lands or Goods, or that is Heir ap- 
barent, againſt her Will, and marry or defi 
15 is Felony by Statute: And it is the ſame 
.3f the Taking be againſt her Will, though the 
Harriage was with her Conſent. And not only 
the Takers, but the Procurers, Abetters and Re- 
ceivers of the Woman before the Fact, ſo taken 
away, knowing the ſame, ſhall be deemed prin- 
cipal Felons. 3 H. 7. c. 2. 39 El. c.9. 
Taking away any Woman Child under the 
Age of Sixteen Years and unmarried, out of the 
Cuſtody and againſt the Will of the Father, 
Guardian, c. the Offender ſſiall ſuffer Fine and 
Impriſonment. And an Information ſhall lie for 
ſeducing a young Man or Woman from their Pa- 
rents, > a their Conſents, in order to marry 
them, Sc. Kat. 4 & 5 P. & M. c. 8. Ran. 


473. | ! | | 
I ſhall conclude this Chapter with the Laws 
and Statutes relating to the particular Titles of, 


1. By 


_-- Infants, Tveots. 7 2 


. Baſtardy. 0; 3. Ideots. 
2. Infants, 7 Heads. 15 Lunaticks. 


1. Baſtardy ſignifies a Defect of Birth, ob- 
jected to one born out of Wedlock : For a Ba- 
ſtard is he that is born of any Woman not mar- 
ried, ſo that his Father is not known by the Or- 
der of Law ; and therefore he ſhall not be Heir, 
or of Kin to any Perſon ; he being the firſt of 
his Family; nor ſhall he have Heirs, but of his 
own Body. | 

A Woman is with Child by a Man, who after- 


wards marries her, and then the. Child is born; 


this Child is not a Baſtard : But if a Man hath 
Iſſue by a Woman before Marriage, and after 
they marry, the Iſſue is a Baſtard by our Law; 
but Legitimate by the Civil Law. In caſe one 
marries a Woman groſly big with Child by an- 


other, and within three Days after ſhe is deli- 


vered, in our Law the Iſſue is no Baſtard ;; *tis 
otherwiſe by the Spiritual Law: And where a 
Child is born within a Day after Marriage be- 
tween Parties of full Age, if there be no appa- 
rent Impoſſibility that the Huſband ſhould be the 
Father of it, the Child is not a Baſtard, but ſup- 
poſed to be the Huſband's Child. 2 Inſt. 96. 1 
Danv. 729. 1 Koll. Abr. 358. | 

But if the Huſband be but eight or nine Years 
of Ape, or if he be within the Age of Fourteen, 
the Tiſve is a Baſtard : So where a Huſband is 
gelt, or hath loſt his Genitals, &c. which ſhews 
an Impoſſibility to get a Child; but it muſt be 
by Special Matter. By the Common Law, if 
the Huſband be within the four Seas, ſo that by 
Intendment he may converſe with his Wife, and 


| the 
I 


8. o 
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the Wife hath Iſſue, the Child will not be a Ba- 
ſtard: But he is a Baſtard who is born of a Wo- 
man, when her Huſband is over Sea, at and from 
the Time of the Begetting to the Birth of ſuch 
Child. Where a Woman lives in Adultery with 
another, her Children by ſuch other are Baſtards; 
for they are born out of the Limits of Matri- 
mony; though if Huſband and Wife conſent to 
live ſeparate, the Children born after ſuch Sepa- 
ration ſhall be taken to be Legitimate, and not 
Baſtards, becauſe the Accefs of the Huſband ſhall 
be preſumed. Iſſue of a ſecond Wife or Huſband, 
the firſt being living, is a Baſtard. 1 Inſt. 244. 
1 Danv. Abr. 729. 1 Salk. 122. 2 Salk. 483. 

It hath been held, that if a Woman hath a 
Child forty Weeks and eight Days after the 
Death of her Huſband, it ſhall be Legitimate; 
the Law having appointed no exact certain Time 
for the Birth of legitimate Iſſues. And here, if 
a Woman great with Child by a former Huſband, 
ſhall marry another Man after his Death, the 
Child ſhall be the lawful Child of the' firſt Huſ- 
band ; but if the Woman be privily with Child, 
it ſhall belong to the ſecond Huſband. Where 
any Woman ſays ſhe is with Child by a de- 
- ceaſed Buſhand, and with-holds Lands from the 
Heir, a Writ Ventre inſpiciendo is to be granted to 
fearch her, and try it by a Jury of Women; 
and if it be found, ſhe ſhall be kept in Cuſtody 
"till delivered, Sc. 1 Danv. 721. 21 E. 3. 39. 
F. N. B. 227. 
Baſtards having gotten Names by Reputation, 
may purchaſe by ſuch Names to them and ther 
Heirs: And a Limitation to them when in eſſe, 
and known, is good, but not before they are 
born: They may not take by the Name of Iſſue, 
which muſt be lawful ; nor ſhall a Uſe be raiſed 

| to 
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to ſuch a reputed Son, Sc. Special Baſtardy is 
triable by the Country, in the Temporal Courts: 
But general Baſtardy, whether a Perſon is a Ba- 
ſtard, or not, and was born in lawful Matrimony, 
&c. upon ſome Queſtion of Inheritance, is try'd 
by the Biſhop's Certificate; after Iſſue joined in 
a Court of Law, it is to be tranſmitted to the 
Eccleſiaſtical Court, to be examined and certified, 
Cc. But the Judges ſhall not award a Writ to 
the Ordinary to certify Baſtardy, till Proclama- 
tion is iſſued for all Perſons having Intereſt there- 
in to make their Objections before him againſt 
the Party, Cc. I Inſt. 3, 6 Rep. 65. Dyer 374. 
Hob. 117. Hitch. 64. Stat. 9 H. 6. c. 11. 

By Statutes, the two next Juſtices. of Peace 
may take Order for puniſhing of the Mother and 
Father of a common Baſtard, and for Relief of 
the Pariſh where born, by a Weekly Payment, 
Cc. And the Father and Mother not obeying 
the Order, ſhall be impriſoned. And where a Ba- 
ſtard Child is born, Church-wardens may ſeize 
Goods of the reputed Father and Mother, to diſ- 
charge the Pariſh : The Juſtices are to ſend lewd 
Women, having Baſtards, to the Houſe of Cor- 
rection; but Perſons able to keep them are not 
within the Statute ; and a Mother diſcharging the 
Pariſh. ſhall not be puniſhed. It is eſteemed Mur- 
der to conceal the Death of a Baſtard Child, when 
born alive. 18 Eli. c. 3. 7 & 21 fac. 2. 13 C 
14 Car. 2. 6 Geo. 2. 

2. An Infant is a Perſon under the Age of 
twenty-one Years; whoſe Acts are in many Caſes 
either void or voidable. 1 Inft; 171. 35 
It an Infant bargain and fell Lands by Deed 
dented and inrolled, he may avoid it: And 
where ſuch Infant makes a Feoffment, he may 
enter and avoid it; and if he dies, his Heir 

1 7 may 
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may enter, Sc. An Infant makes a Deed, and 
delivers it within Age, though he afterwards deli- 
ver it again when at full Age, this ſecond Delj- 
very and Deed are void; for the Deed muſt take 
Effect from the firſt Delivery. All Gifts and 
Grants G. of any Infant, which do not take 
Effect by Delivery of his Hand, will be void; 
and if made to take Effect by Delivery of his 
own Hand, are voidable by himſelf and his Heirs, 
and thoſe who ſhall have his Eſtate. But if an 
Infant make a Leaſe, paying Rent, and after his 
coming of Age he accepts the Rent; by this the 
voidable Leaſe is made good. 2 Inſt. 673. 1 Ii. 
247. 2 Rep. 35. 8 Kep. 43. 5 
An Infant may purchaſe Land. being intended 
for his Benefit; but at his full Age, he may 
either agree to and confirm it, or wave or dil: 
agree to it; and if he agrees not when at Age, 
his Hears after him may diſagree ; A Leaſe made 
to an Infant may be avoided, by waving the 
Land before the Rent-Day. Infants ought not to 
be. received to levy Fines of Lands ; but if they 
are admitted, 'twill be good and unavoidable, 
unleſs reverſed during their Minority: A Com- 
mon Recovery ſuffered by an Infant 5 Guardian 
Mall bind him; Conditions annexed to Lands, 
whether the Eſtate come by Grant or Diſcent, 
are binding to Infants; aud Laches ſhall prejudice 
an Infant, if he preſents not to a Church in fit 
Months, Sc. 1 1»/f.2, 172, 380. Cro. Car, 307. 
Lit. 402. . hs 5b bf Ke 
If an Infant enters into Bond, pretending to be 
of full Age; though he may avoid it by pleat 
ing Nonage, he may be. indicted: for à Cheat. 
An Infant may voluntarily bind himfelf Appren⸗ 
' tices but his Bond for Service ſhall not bind him: 
He may bind himſelf to pay for Neceſſaries, 3 
„ | to 


- 
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to Eating, Drinking, Apparel, Sc. Though an 
Infant is not obliged to pay for Cloaths, except 
it be averred to be for his own Wearing, -- and 
that they were convenient and neceſſary for him 
to wear, according to his Eſtate. Money laid out 
for Neceſſaries for an Infant hath been allowed; 
when Money lent for that Purpoſe hath not: 
The Infant-may buy, but cannot borrow Mone 
to buy Neceſſaries; for the Law will not 


who muſt ſee it thus laid out. Cro. Car. 179. 
2 Inſt. 483. Cro. Jac. 560. 5 Mod: 368. 1 Salk. 
386. 2 
In the Proſecution of Actions, an Infant is to 
ſue by Prochein Amy, or Guardian; but always 
defend by Guardian; and he is not to ap 


commit a Treſpaſs againſt the Perſon or Poſſeſ- 
lon of another; he muſt anſwer for the Damage 
n a Civil Action: But Infants, under the Age of 
fourteen Years, are not generally puniſhable for 


k the Age of Diſcretion, or under thoſe Years, 
liſhed as Felons. 1 In. 135. 2 Saund. 212. 


may diſpoſe the Cuſtody of his Infant Child un- 
er twenty-one Years of Age, and not married, 
ring the Minority, to any Perſons, not Popiſn 
Reculants, he thinks fit; who may maintain Ac- 
Ins of Treſpaſs, Ic. againſt unlawful Takers 
may of ſuch Children, and take into Cuſtody 
ar Lands. A Guardian in Socage at Common 
not thus appointed, continues till the Minor 


ren. rompliſhes the Age of fourteen Years; and then 


im: f F 
g amber, or in * or in Chancery: And 


t0 


bim with Money, but at the Peril of the Lender, 


Pear 
by Attorney in his own Right. If an Infant, &:. 


Crimes z although if they are of that Age, which 
ting Maturity of Diſcretion, they may be pu- 
A Father by Deed in his Life-time, or by Wall, 


may chuſe his Guardian before a Judge at his 
theſe 


* 
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theſe Guardians ſhall make no Waſte, or Sale of Wl © 
the Inheritance, but oy it ſafely for the Heir, g 
they are to take the Profits of the Minor's Lands ; 
Sc. to his Uſe, and on accounting for the ſame : 
ſhall have Allowance of Coſts and Expences; and 
if they are robbed, c. without any Default or 
"Negligence, they ſhall be diſcharged thereof. $a. 
12 Car. 2. c. 24. 1 Lill. Abr. 655. 2 Lev. 262. 
Lit. 123. 1 Inſt. 89. e 21 
Where there hath been ſome Doubt of the ih. 
Sufficiency of a Guardian to an Infant, the Chan. Wl til 
cery hath required Security to be given: And m 
Action of Account lies againſt Executors, &. of Wl Nc 


Guardians. 2 Mod. 177. 4 & 5 Ann. La 
; a | 1 5 by 

| : 0 
Form of @ common Election of a Guardian hy i 1 
| Minor. Dy 

] 

*T/ NOW all Men by theſe Preſents, That Ind 
s A. B. Son and Heir of T. B. of, &. ki 


* Eſquire, deceaſed, being now about the Age of one 
© ſeventeen Years, have elected and choſen, and Var 
© by theſe Preſents do ele& and chuſe C. D. of un 
Fe. Gentleman, to be Guardian of my Perſon 2 
and Eſtate, until I ſhall attain the Age of twen-WWOn 
* ty-one Years; and I do hereby promiſe to be un. 
ruled and governed by him in all Things touch- Vr. 
ing my Welfare; and I do authorize and im e 
power the ſaid C. D. to enter upon and take ent 
5 Poſſeſſion of all and every my Meſſuages, Lands, uin 
© Tenements, Hereditaments and Premiſſes what- 
© ſoever, ſituate, lying and being in, &c. in the 
© County of, &c. or elſewhere, whereunto 1 have 
© or may have any Right or Title, and to let and 
© ſet the ſame, and receive and take the Rents 


Iſſues and Profits thereof, for my Uſe and 4 
4 N 7 
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' fit, during the Term aforeſaid; giving and here- 
* by granting unto the ſaid C. D. my full Power in 
the ſaid Premiſſes, and whatſoever he ſhall law- 
' fully do or cauſe to be done in the ſaid Pre- 
© miſſes, by Virtue hereof, I do hereby promiſe 
to ratify and confirm. In Witneſs, &c. 


3. An Ideot is uſed in our Law for one who is 
a natural Fool, from his Birth: And the King 
ſhall have the Cuſtody of the Lands of an Ideot, 
taking the Profits during his Life, without com- 
nitting Waſte, and finding him and his Family 
Ilie and after his Death, ſhall render the 
Lands to the right Heir. This is by Statute; and 
by the Common Law the King ſhall alſo have the 
cuſtody of the Body, Goods and Chattels of. - 
lleots, after Office found, &c. 17 Ed. 2. c. 9. 
Dyer 302. 

But where a Perſon hath once Underſtanding, 
and becomes a Fool by Chance or Misfortune; the 
king ſhall not have the Cuſtody of him: And if 
one have ſo much Knowledge, as to meaſure a 
and BY Yard. of Cloth, number twenty Pence, or rightly 
ef tame the Days of the Week, Cc. he ſhall not be 
ſon WM iccounted an Ideot by the Laws of the Realm. 
en- On a Writ returnable in Chancery, one may be 

be aamined whether Ideot or not; and there is a 
brit Iaiota inquirendo vel examinando, directed 
im the Sheriff to call before him the Party repre- 
ke ented to be an Ideot, and examine him, — in- 
wire: by a Jury whether he be of ſufficient Un- 
erſtanding to manage his Eſtate, and to certify 
le ſame into Chancery: After which he may be 
gamiged; by: the Lord Chancellor. 4 Kep. 124. 
Ip; t. F. N. B. 232, 233. | 


/ 2.71 3114 7 
0 © 7 * 
2 By 


4 


Court of Record, ſhall bind themſelves, and all 
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By his Prerogative the King hath the Lands 
from the Time of the Inquiſition, and *tis ſaid, 
the ſole Intereft in granting the Eftate of an Ideot, 
bur not of a Lunatick. The Uſe of the Ideot's 
Lands is in the King; but the Freehold is in the 
Ideot: If he alien his Land, the King may have 
a Scire Facias againſt the Alienee, and reſeiſe the 
fame into his Hands, and the Inheritance ſhall he 
veſted in the Ideot; though this muft be after 
he is found by Inquiſition to be an Ideot. Dyer 
202. 5 Rep. 125. 

Ideots not having Underſtanding are incapable 
to mzke a Will; their Deeds, Grants and Con- 
veyances are voidable, or may be made void: 
But what they do concerning Lands, Sc. in a 


others claiming under them. If an Ideot con- 
tracts Matrimony, it ſhall bind him; and Ideots 
mall be bound to pay for Neceſſaries, in the 
ſame Manner as Hants: A Diſcent may take 
away an Entry of Ideot, &c. Though where an 
Heir. is Ideot, any Man may make a Tender for 


him; and Ideots, &c. ought not to be profecu-WN M. 


ted for any Crime; becauſe they want Know- lis 
ledge to diſtinguiſh Good and Evil. 1 Inft. 247.008 M: 
4 Rep. 111. 2 tuft. 483. 1 Roll. Abr. 357. 3 . Ju! 


108. or | 


An Ideot cannot appear by Attorney; when Lu 
he ſues or defends any Action, he muſt appear in le 
Perſon, and the Suit is to be in his Name, bu con 
followed by others. 2 Hd. 112, 335. Lur 

4. A Lunatick is defined to be a Perſon wi is 
is ſometimes of good and found Memory anc de | 
Underſtanding, and ſometimes not: And ſo long &. 
as he hath not Underſtanding, he is non comps as 

V 


Mentis. A Commiſſion of Lunacy ſhall iſſue ou 
1 5 4 : 
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of Chancery, to examine whether the Perſon be 
Lunatick, or not; and to make Inqueſts of his 
Lands, Sc. Dyer 25. 

It is ordained by Statute, that the King ſhall 
provide that the Lands of Lunaticks be ſafely 
preſerved, and they and their Families maintain- 


ed by the Profits; and the Reſidue ſhall be kept 
e br their Uſe, and be delivered to them when 
r they come to their right Mind , the King taking 
N nothing to his own Uſe, &c. Here the King 

hath the Guardianſhip of the Lands of Lunaticks; 
je but not the Cuſtody of their Lands or Boles : 

And the Guardian of a Lunatick 1s accountable 


to him, his Executors, Ic. As a Lunatick may 
recover his Underſtanding, and have Diſcretion 
enough to govern himſelf and his Lands; there 
lore the King ſhall not have the Cuſtody of him 
and his Lands; for after he hath recovered his 
Memory, he is to have his Eſtate at his own 
Diſpoſal. Hat. 17 Ed. 2. c. 10. 4 Rep. 124. 3Salk, 
an 301. f 
for By the antient Common Law, a dangerous 
en- Madman may be kept in Priſon, 'till he recover 
ow-W his Senſes: And by a late Statute, Lunaticks or 
247.08 Madmen wandring may be apprehended by a 
Ini. Juſtice's Warrant, and locked up and chained , 
or be ſent to their laſt legal Settlement, Sc. A 
Lunatick without Memory underſtands not what 
te does, ſo that he cannot lawfully promiſe or 
contra&t for any Thing: Every Deed made by a 
Lunatick, who is non compos, is voidable; and 
bis Deeds may be avoided by his Heir, except 
be levy. a Fine, or do any other Act of Record, 
G. But the Deed of a Lunatick ſhall not be 
widable by himſelf ; he ſhall not be allowed 
tb work his own Diſability, by making himſelf 
| 2 3 a Mad- 
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” Madman. 1 Juſt. 247. 4 Rep. 126. Hat. 12 
nn. | 
In Criminal Caſes, the Acts of a Lunatick ſhall 
not be imputed to him; unleſs he kill, or offer 
to kill the King, when by our old Books he 
may be guilty of Treaſon ; but this is now con- 
tradited ; And it is ſaid, if one who has com. 
mitted a Capital Offence, become Lunatick, and 
non compos before Conviction, he ſhall not be 
tried, and if after Conviction, that he ſhall not 
be executed. Though if a Perſon feigns himſelf 
Mad, and refuſes to anſwer for a Crime, he ſhall 
be taken as one that ſtands mute, Ic. 1 Inſt, 24, 
3 Inſt. 46. 1 Hawk. 2. H. P. C. 226. | 
If a Lunatick ſue an Action, it muſt be ſued 
in his own Name; and if an Action be brought 
2 a Lunatick, he is to appear by Attorney, 
1 


of full Age, and by Guardian if he be under 


Age. 1 Inft. 135. 


Ideots and Lunaticks ſeiſed of Eſtates in Trul 


c. by Order of the Chancery may make Con 
veyances thereof, Stat. 4 Geo. 2. c. 10. 
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Ok the Liberty of the Subject, 
Magna Charta, and other Sta- 


n 
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The Statute of Magna Charta, or the Great 
Charter made in the ninth Tear of King 
Henry 3. s 


J wh by the Grace of God, King of 
- England, Lord of Ireland, Duke of Nor- 
* mandy and Guyan, &c. To all Archbiſhops, 
* Biſhops, Earls, Barons, Sheriffs, 'Provoſts, Of- 
* ficers, and to all Bailifts, and other our faith- 
ful Subjects, who ſhall ſee this preſent Charter, 
* Greeting : Know you, that we unto the Ho- 
* nour of Almighty God, and for the Salvation 
* of the Souls of our Progenitors and Succeflors, 
' Kings of England, to the Advancement of Holy 
Church, and Amendment of the Realm, of our 
mere and free Will, have given and granted to 
dall Archbiſhops, Biſhops, Earls, Barons, and 
all Freemen of this our Realm, theſe Liberties 
following, to be kept in our Kingdom of Eng- 
land for ever. 


2 4 CHAP, 
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5 -LOH:A'P. 
A Confirmation of Liberties. 


Fir, We have granted to God, and by this 
our preſent Charter, have confirmed for us and 
* our Heirs for ever, That the Church of Eny- 
* land ſhall be free, and have all her whole 
* Rights and Liberties inviolable. We have grant- 
ed allo, and given to all the Freemen of our 
© Realm, for us and our Heirs for ever, the Li- 
* berties under-written, to have and to hold to 
* them and their Heirs for ever. | 


CHAP. II. 
The Relief of the King's Tenant of full Age. 


If any of our Earls or Barons, or any other 
which hold of us in Chief by Knight's: Service 
die, and at the Time of his Death, his Heir be 
of full Age, and oweth to us a Relief, he ſhall 
ehave his Inheritance by the old Relief, that 1s 
Kato ſay; the Heir or Heirs of an Earl, for a 
whole Earldom, by one hundred Pounds; the 
Heir or Heirs of a Baron, for a whole Barony, 
© by one hundred Marks; the Heir or Heirs of a 
Knight, for one whole Knight's Fee, one hun- 
drxed Shillings at the moſt: And he that hath 
F leſs ſhall give leſs, according to the old Cuſtom 


3 J. 
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„ ee TER T i 
- The Wardſhip of an Heir within Age. 


* But if the Heir of any ſuch Tenant be with- 
ein Age, his Lord ſhall not have the Ward of 
© him nor his Land, before that he hath taken 
of him Homage: And after fuch an Heir hath 
been in Ward, when he is come to full Age, 
* (that is to ſay, to the Age of twenty-one . 
© he ſhall have his Inheritance without Relief, 
and without Fine; ſo that if ſuch Heir being 
within Age be made a Knight, yet neverthe- 
leſs his Land ſhall remain in the keeping of 
© his Lord, unto the Term aforeſaid. 


CH AP. IV. 


No Waſte ſhall be made by u Cuardian in Ward"; 


© The Keeper of the Land of ſuch an Heir, 
being within Age, ſhall not take of the Lands 
* of the Heir but reaſonable Iflues, reaſonable 


* Cuſtoms, and reaſonable Services, and that 


* without Deſtruction and Waſte of his Men and 
his Goods. And if we commit the Cuſtody of 
* any ſuch Land to the Sheriff, or to any other, 
* who is anſwerable unto us for the Iſſues of the 
ſame Land, and he make Deſtruction or Waſte 
* of thoſe Things that he hath in Cuſtody, we 
* will take of him Amends and Recompence 
* therefore. And the Land ſhall be committed 
"to two lawful and diſcreet Men of that Fee, 
* who ſhall anſwer unto us for the Iſſues of the 
« Tame Land, or unto him whom we will aſſign. 
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* And if we give or ſell to any Man the Cuſtody 
* of any ſuch Land, and he make therein De. 
* ſtruction or Waſte, he ſhall loſe the ſame Cu- 
* ſtody:; And then it ſhall be -aſhgn'd to two 
f lawful and diſcreet Men of that Fee, who alſo 
in like Manner ſhall be anſiverable to us, as 
* brand + 1 
be U een 1144 
is leich [4 CHAP V. 
rota ole l]s os fn 
Guardians ſbail maintain the Inheritance af their 
l ac N ards : And of Biſhopricks, 


4 The Hat fo long as he hath the Cuſtody 
<,of the Land of ſuch an Heir, ſhall keep up 
„the Houſes, Parks, Warrens, Ponds, Mills and 
other Things pertaining to the ſame Lands, 

„with the Iſfues of the ſaid Land: And he fhall 
deliver to the Heir, when he cometh to his 
„fall Age, all his Land ſtored with Ploughs, and 

all other Things, at the leaſt as he received it. 
All theſe Things ſhall be obſerved in the Cu- 
* ſtody of Archbiſhopricks, Biſhopricks, Abbies, 
5 * Przonies, Churches and Digs vacant, which 

* pertain: to us; except this, chat ſuch Cuſtody 
+, ray not he fold. 


£51 1 


0 re . 


2 Heirs to be married without Diſparagement. 


And Heirs ſhall be married without any Di- 
£ { paragement. her: 


” a „ 2 1 —__— nn 2 A 1 2 4 ha, 
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CHAP. VII. 


A Widow ſhall have ber Marriage Inberitauce and 
Quarentine. The King's Widow. 


* A Widow, after the Death of her Huſhand, 
* without any Difficulty, ſhall have her Mar- 
* riage, and her Inheritance: And ſhall give no- 
* thing for her Dower, Marriage, or Inheritance, 
* which her Husband and ſhe held the Day of 
* the Death of her Husband. And ſhe ſhall tarry 
in the chief Houſe of her Husband, by fort y 


y Days after the Death of her Husband; within 
p * which Time her Dower ſhall be aſſigned her, 
fi * if it were not aſſigned before, or that the Houſe 


85 be a Caſtle: And if ſne depart from the Caſtle, 
I * then a competent Houſe ſhall be forthwith pro- 
IS * vided for her, in the which ſhe may honeſtly 
d * dwell, until her Dower be to her aſſigned, as 


it, is aforeſaid ; and ſhe ſhall have in the mean 
u- Time her reaſonable Eſtovers of the Common. 


es, And for her Dower ſhall” be aſſigned unto her 
ch * the third Part of all the Lands of her Husband, 
dy WW © which were his, during the Coverture z except 
* ſhe were endowed of leſs at the Church Door. 
No Widow ſhall be diſtrained to marry herſelf ; 
* Nevertheleſs ſhe ſhall find Surety, that ſhe ſhall 
not marry without our Licence and Aſſent, (if 
* ſhe hold of us); not without the Aſſent of the 


1 Tord, if ſhe holds of another. 


5. 1 


CHAP, 
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CHAP. VIIL 
How Sureties ſhall be charged to the Ning. 


© We or our Bailiffs ſhall not ſeize any Land or 
Rents for any Debt, ſo long as 1 Goods 
and Chattels of the Debtor do ſuffice to pay 
© the Debt! and the Debtor himſelf be ready to 
« ſatisfy therefore: Neither ſhall the Pledges of 
the Debtor be diſtrained, as long as the princi- 
pal Debtor is ſufficient for the Payment of the 
* Debt. And if the principal Debtor fail in the 
Payment of the Debt, having nothing, where- 
with to pay, or will not pay where he is able, 
the Pledges ſhall anſwer for the Debt. And 
© if they will, they ſhall have the Lands and 
© Rents of the Debtor until they be ſatisfied of 
that which they before paid for him, except that 
the Debtor can ſhew himſelf to be acquitted 
< againſt the ſaid Sureties. PE 5 


flere ct GH A P. . 
ine 
The\ Liberties of London, and other Cities and 
11% 1 ; 


Towns, confirmed. 


Ihe City of London ſhall have all the old 
© Liberties and Cuſtoms which it hath been uſed 
to have. Moreover, we will and grant, that 
F all other Cities and Boroughs, Towns, and the 
Barons of the Five Ports, and all other Ports, 
* ſhall have all their Liberties and free Cuſtoms. 


: W | | CHAP. 
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HAP. I. 
None ſhall diftrain for more Service thun due. 


„No n en be M l to du ud Ser 


* vice for a Knight's Fee, nor for any Freehold, 
than therefore is due. * ed et 


Ar n 
The Common Pleas ſhall not follow the Ning Court. 


Common Pleas ſhall not follow our Court, but 
* ſhall be holden in fome Place certain; 


CHAP: u. 


Where and before whom Aſſiſes ſball be taten. Ad- 
fournment for Difficulty. A 3 


Aſſiſes of Novel Diſſeiſin and of Mortdanceſtor 
* ſhall not be taken but in the Shires, and after 
* this Manner: If we be out of the Realm, our 
Chief Jaſtices ſhall ſend our Juſtices through 
every County once in the Year; which, with 
the Knights of the Shire, ſhall take the ſaid 
Aſſiſes in thoſe Counties. And thoſe Things 
that at the Coming of the aforeſaid Juſtices, 
being ſent to take thoſe Aſſiſes, in the Counties 
cannot be determined, ſhall be ended by them 
in ſome other Place in their Circuit. And thoſe 
* Things, which for Difficulty in ſome Articles 
cannot be determined by them, ſhall be refer - 
- 2 5 our Juſtices of the Bench, and there be 
* ended, | 


CHAP. 
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Allan af Dartein Preſentment. 


Aſſiſes of Darrein Preſentment ſhall be always 
taken before our Juſtices of the Bench, and there 
*{hall be determined. ets 


44614 wn: N AP.) Hv. 
How Men of all Sorts Pall be amerced, and by whom. 


A Freeman ſhall not be amerced for a ſmall 
Fault, but after the Manner of the Fault: And 
© for a great Fault, after the Greatneſs thereof, 
* faving to him his Contenement: And a Mer- 
© chant likewiſe, ſaving to him his Merchandize. 
And any other's Villein than ours ſhall be like- 
* wiſe amerced, ſaving his Wainage, if he fall 

into our Mercy. And none of the ſaid Amercia- 
ments {hall be aſſeſſed, but by the Oaths of ho- 

neſt and lawful Men of the Vicinage. Earls and 

Barons ſhall not be amerced, but by their Peers, 
and after the Manner of their Offence. No Man 
of the. Church ſhall be amerced after the Quan- 
* tity. of his Spiritual Benefice, but of his Lay 
© Tenement, aud after the Quantity of his Of- 
ps 1 | 


F 


K «„ „„ „ 


| | : HAP. . eee 
Making of Bridges aud Bankl. 


Fr No T own nor Freeman ſhall be diſtrained to 
make Bridges or Banks, but ſuch as of old Time 
* and of Right have been accuſtomed to mage 
5 | © them 


* _ 
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them, in the Time of King Henry our Grand- 
father. TEE 7 her 2; Dich i 


CHAP. XVI. 
Defending of Banks. E: 


© No Banks ſhall be defended from' henceforth 
© but ſach as were in Defence in the Time of 
King Henry our Grandfather, by the ſame Places 
and the ſame Bounds, as they were wont to be 
© in his Time. | WITS» Dy «I 


HAP. XVIL 
Holding Pleas of the Crown. 


© No Shereiff, Conſtable, Eſcheator, Coroner, 


nor any other. our Bailiffs, ſhall hold Pleas of 
the Crown. 2 


n e, 
The King's Debtor dying, the King (ball ze firſt paid. 


If any that holdeth of us Lay-Fee ſhall die, 
© and our Sheriff or Bailiff do ſhew our Letters 
* Patents of our Summons for Debt, which the 
* dead Man did owe to us; it ſhall be lawful for 
our Sheriff or Bailiff, to attach aud inroll all 
* the Goods and Chattels of the Dead, being found 
in the ſaid Fee to the Value of the ſame Debt, 
by the Sight and Teſtimony of lawful Men, fo 
that nothing thereof be taken away, until we 


© be clearly paid off the Debt: And the Reſidue 


* ſhall remain to the Executors, to perform the 


: Teſtament of the Dead. And if nothing be - 


* 


ing 


* 
** 
: 
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* ing to us, all the Chattels ſhall go to the Uſe of 
the Dead, ſaving to his Wife and Children their 
* reaſonable Parts. 


CHAP. XIX. 
Purvezance for a Caſtle. © 


© No Conſtable, nor his Bailiff, ſhall take Corn 
© or other Chattels of any Man, if the Man be 
not of the Town where the Caſtle is; but he 
© ſhall forthwith pay for the ſame, unleſs that the 
Will of the Seller was to reſpite the Payment. 
* And if he be of the ſame Town, the Price ſhall 
© be paid unto him within forty Days. 


CHAP. XX. 
Doing of Caftle-Ward. 


No Conſtable ſhall diſtrain any Knight to give 
Money for keeping of his Caſtle, if he himſelf 
© will do it in his proper Perſon, or cauſe it to be 
done by another ſufficient Man, if he may not 
do it himſelf for a reaſonable Cauſe. And if 
* we do lead or ſend him in an Army, he ſhall be 
© free from Caſtle-Ward for the Time that he 
© ſhall be with us in Fee in our Hoſt, for the 
© which he hath done Service in our Wars. 


eg bas lot at 

Taking of Horſes, Carts and Woods. © 
No Sheriff nor Bailiff of ours, nor any other, 
' © ſhall take the Horſes or Carts of any Man to 


make Carriage, except he pay the old Price 


- 
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limited. No Demeſne Cart of any Spiritual 
* Perſon or Knight, or any Lord, ſhall be taken 
by our Bailiffs: Nor ſhall we, nor our Bailitfs, 
* or any other, take any Man's Wood for our 
© Caſtles, or other our Neceſſaries, but by the 
© Licence of him whoſe Wood it is. 


CHAP. XXII. 


How long Felous Lands ſhall be holden by the 
| King. | 7 "wal 

We will not hold the Lands of them that be 

convict of Felony but one Year and a Day, 


' and then thoſe Lands ſhall be delivered to the 
Lords of the Fee. 


CHAP, XXIII. | 
In what Places Wears ſhall be put down. 
© All Wears from henceforth ſhall. be utterl 


put down by Thames and Medway, and thro” all 
England but only by the Sea-Coaſts. 


CH'AP. XXIV. 


FTF ANN & 


In what Caſe a Przcipe in Capite is not grantable. 


The Writ that is called Pr.ecipe in Capite, mall 
be from henceforth granted to no Perſon of 
any Freehold, whereby any Freeman may loſe 


Ws 


bis Court. 
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CHAP. XXV. Fre 


There ſhall be but one Means throughout. the 
Realm. 


One Meaſure of Wine ſhall be through our 
Realm, and one Meaſure of Ale, and a Mex- 
* ſure of Corn, that is to ſay, the Quarter of 
* London. And one Breadth of died Cloth, Ruſ- 
© ſets, &c. that is to ſay, two Yards within the 
* Liſts, And it ſhall be of Weights as it is of 


. 


„„ 
Inquiſition of Life and Member. 


* Nothing from henceforth ſhall be * for a 
* Writ of Inquiſition, nor taken of him that 
15 meth Inquiſition of Life or Member, but it 
6 tha be granted freely, and not deny d. 


4 
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Tenure af the King in Socage, and of another h 
| Knight's Service. Petit Serjeanty. , 


If any do hold of us by Fee-Farm, or by 8. 
* cage or Burgage, and he holdeth Lands of an- 
* other by Knight's Service, we will not have the 
*:Cuſtody of his Heir, nor of his Land, which is 
* holden of the Fee of another, by reaſon of 
that Fee- Farm, Socage or Burgage: Neither 
* will we have the Cultody of ſuch Fee-Farm, 


*Socage or Burgage, except Knight's Service be 
due unto us out of the ſame, * We will not 
have the Cuſtody of the Heir, or of any _ 
. 57 


\ 
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© by occaſion of any Petit Serjeanty that any Man 


* holdeth of us by Service, to pay an Arrow, or 
the ike. | 


CHAP. XXVIn. 


Wager of Lau ſhall not be without Witneſs, 
© No Bailiff from henceforth ſhall put any Man 


to his open Law, nor to an Oath, upon his own: - 


© bare Sa ing, without faithful Witneſſes brought 
in for the ſame 2” | 


CHAP. XXIX. 


None ſhall bs condemned without Trial. Juſtice (ball 
not be ſold or deferred. 


No Freeman ſhall be taken or impriſoned, or 
© Diſſeiſed of his Freehold, or Liberties, or free 
* Cuſtoms, or be outlawed or exiled, or any other- 
' wiſe deſtroyed, and we will not paſs Sentence 
* upon him, nor condemn him, but by lawful 
judgment of his Peers, or by the Law of the 
Land. We will ſell to no Man, we will not 
7 or defer to any Man either Juſtice or 
( at. y t 


C HAP. XXX. | 
Merchant Strangers, coming into this Realm, ſhall be 
F Well uſed. ary WET, #1 


Pb ans vd | 
Ky 1 Meichants (if they were not openly pro- 
Mel bene ſhall. have their ſafe and ſure 
Conduct to depart out of England, to come into 


* England, to tarry in and go through England, 
8 ꝗA a 2 * as 
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as well by Land as by Sea, to buy and fell 
without any manner of evil Tools, by the old 
and _—_— Cuſtoms, except in Time of War. 


And if they be of a Land making War againſt 
us, and be found in our Realm at the Beginning 
of the Wars, they ſhall be attached without 
Harm of Body and Goods, until it be known 
unto us or our Chief Juſtice, how our Merchants 
are treated there in the Land making War againſt 
* us: And if our Merchants'be well treated there, 
© theirs ſhall be hkewiſe with us. 


W m nn W 


* 9 I © 


CHAP. XXXI. 


Tenure of à Barony, coming into the King's Hand 
| hal by Efcheat, ahi, | I 


If any Man hold of any Eſcheat, as of the 
Honour of Wallingford, Nottingham , Boloyn, 
or of any other Efcheats which be in our Hands, t 
and are Baromes, and die, his Heir ſhall give WM © c 
no other Relief, nor do any other Service to us 
© than he ſhould to the Baron, if it were in the 
© Baron's Hand. And we in the ſame wiſe ſhall 
© hold it as the Baron held it, neither ſhall we .q 
have by Oc:aſion of any Barony or Eſcheats, 
© any Eſcheat or keeping of any of our Men, un- 
* leſs he that held the Barony or Eſcheat, other- 


* wiſe held of us in Chief. ; he 

CHAP. XII q= 
Lands ſpall not be aliened to the Prejudice. of tl Fo 
„ Lord Service. th 
0 No mien from henceforth mall nen or (cl © ks 


* any more of his Land, but ſo that of t Reſidve 


* = 
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* of the Lands the Lord may have the Services 
due to him, which belong to the Fee. g 


C HAP. XXXIII. 


Patrons of Abbies ſhall have the Cuſtody of them in 
| the Time of Vacation. ' 


All Patrons of Abbies, who have the King's 
© Charter of England, of Advowſon, or have old 
© Tenure or Poſſeſſion in the ſame, ſhall have the 
* Cuſtody of them when they fall void, as it hath 
© been accuſtomed, and as it is before declared. 


CH AP. XXXIV. 


In what Caſe only a Woman ſhall have Appeal of 
Fl Deatb. 


No Man ſhall be taken or impriſoned upon 
* the Appeal of a Woman, for the Death of any 
* other but her Huſband. | 


45 C HA P. XXXV. 
41 what Time ſhall be kept a County - Court, Sheriff's 


Turn, and a Leet. 


* No County-Court from henceforth ſhall be | 
* holden, but from Month to Month; and where Wl 
greater Time hath been uſed, there ſhall be 1 
greater. Nor ſhall any Sheriff or his Bailiff keep 1 
* his Turn in the Hundred, but twice in the Tear: 
F And no where but in due Place and accuſtomed, WW 
| that is to ſay, once after Eaſter, and again after 15 
the Feaſt of St. Michael. And the View of 1 
e Frank-Pledge ſhall- be likewiſe at the Feaſt - A 
| A a 3 x St. 1 
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3 St. Michael without Occaſion; ſo that every 
* Man may have his Liberties which he had, or 
© uſed to have in the Time of King Henry our 
© Grandfather, or which he hath, 1 ſince. 
8 * The View of. Frank-Pledge ſhall be done, that 
our Peace may be kept; and that the Tithi 
© be wholly kept, as it hath been. accuſtomed, 
„And that the Sheriff ſeek no Occaſions, and 
that he be content with ſo much as the Sheriff 
* was wont to have for his View makings in the 
, Gam of King Hun our Grandfather. 


CHAP. XXXVI. 
N Lond ſhall be given in Mortmain, 


$ It ſhall not be lawful from henceforth far 
* amy one to give his Lands to any Religious 
* Houſe, and to take the ſame Land again to hold 

* of the ſame Houſe. Nor. ſhall it be lawful for 

any Houſe of Religion to take the Lands of any 

* one, and to leaſe the ſame to him of whom he 

received it: If any from henceforth give his 
Lands to "uy Religious Houſe, and, thereupon 
be convict, the Gilt ſnall be utterly void, and 
* the Land ſhall accrue to the Lord of the Fee, 


CH A T's XXIVI. 


4 Subſcdy in KReſbef of this Charter, and 1 chan 
Nich *, MAGE Foreſt, gramed to the Ring, 


Ads Buntes from henceforth ſhall be taken! like 
5 as it was wont to be in the Time of King Hen 
* our Grandfather ; reſerving to all Archbiſhops, 
« Biſhops, Abbots, Gr. Earls, Barons; and all 
« n as well Spiritual as Temporal, all ho 
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free Liberties and free Cuſtoms which they have 
© had in Time paſt. And all theſe Cuſtoms. and 


* Liberties aforeſaid, - which we have granted to 


be holden within this our Kealm, as much as 
* appertaineth to us and our Heirs, we ſhall ob- 
© ſerve: And all Men of this our Realm, as well 
* Spiritual as Temporal (as much as in them is) 
* ſhall obſerve the ſame againſt all Perſons in like- 
* wiſe, - And for this our Gift and Grant of theſe 
'- Liberties, and of others contained in our Char- 
* ter of Liberties of our Foreſt, the Archbiſhops: 


* Biſhops, Earls, Barons, Knights, Freeholders, 


and other our Subjects, have given unto us the 
* fifteenth Part of all their Moveables. And we 
have granted to them on the other Part, that 


neither we nor our Heirs ſhall procure or do 


any Thing, whereby the Liberties in this Char- 
tex contained ſhall be infringed or broken. And 
* if any Thing be procured contrary to the ſame, 
' it ſhall be had of no Force or Effect,” * _ 


Charta de Foreſta, or the Charter of the 
Foreſt, granted in the Ninth Tear of King 
Hen, III. | | | 

1. A LL Foreſts that were afforeſted by King 
, Henry the Second, ſhall. be viewed by 

awful Men; and if he hath afforeſted any other 

* Woods than his own Demeſne, whereby any 

is prejudiced, they ſhall be diſafforeſted: Saving 

Common of Herbage and other Things within 

the Foreſt, to ſuch as have been accuſtomed ta 

T A | 
II, Cap. 2. None dwelling out of the Foreſt 

' hall, come before the 1 of aur Foe RA 

con Summons, unleſs they imp 
„ A 
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there, or he Sureties for others that are attached 
1 T5” 0H Oo: 4 4 
III. Cad ZB. All Woods made Foreſt by k. 
KRicbhurd I. or King John, ſhall be diſafforeſted, 
except they be our Demeſne Woods. 
IV. Cap. 4. All Freeholders having Woods 
in Foreſts, ſhall enjoy them as they did at the 
Time of the Coronation of K. Henry II. acquit- 
* ted of all Purpreſtures, Waſtes and Aﬀarts made 
before the ſecond Year of Henry III. and they 
that make them henceforward ſhalt be anſwer- 
able to the King for the ſame. ; 
V. Cap. 3. © Rangers of the Foreſt ſhall exer- 
( biſe their Office as it was uſed at the Corons- 
tion of Henty II. and not otherwiſe, _ 
VI. Cap. 6.) The Lawing of Dogs ſhall be 
made in Foreſts from three Years to three Years 
by the View and Teſtimony of lawful Men, and 
not qtherwiſe; and he that hath not his 
„ lawed ſhall be amerced 3 5. and it ſhall be done 
by the uſual Aſſiſe, viz, Three Claws of the 
Fore- feet to be cut off by the Skin: Howbeit, 
+:Tuchi Lawing ſhall not but where it hath 
been uſed from the Coronation of Henry II. 
VII. Cap 7. No Forefter or Beadle ſhall 
iS+mhake Scotal, or gather Garb, Oats, Corn, Lamb 
or Pig, but by the Sight and Oath of the twelve 
1 Kangers, when they ſhall make their Range: 
And there ſhall be ſo many Rangers aſſigned for 
the keeping of Foreſts, as ſhall ſeem reaſonable 
and ſufficient for the ſame.  - 
VIII. Gap. 8. There ſhall be only three 
Swain-motes in the Year,' viz. one Court fifteen 
Pays before Michaclmas, another about Martin- 
-F4mas, and the third fifteen Days before Mzdſun- 
* mer, at the firſt two of which none ſhall ap 
"£: pear by Diſtreſs but the Foreſters, Verderors 
2 


and 


7” — 
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' and Geſt-takers, and at, the others only the 
© Forefters and Verderors: But the Foreſters and 
verderors ſhall meet every forty Days, to ſee 
' the Attachments of the Foreſts, as well for 
© Green-hue as Hunting; and the Swain-motes 
* ſhall not be kept but in the Counties where 
they have been uſed to be kept. | 

IX. Cap. 9. Every one having a Wood in the 
© Foreſt may agiſt it. and take his Pawnage there 
© at his Pleaſure: He may alſo drive his Hogs 
through the King's Woods, or elfewhere, Br 
that Purpoſe; and if they lie all Night in the 
* Foreſt, he ſhall not be queſtioned for it. 
2. X. Cap. 10. None ſhall loſe Life or Member 

* for killing of Deer, but ſhall be fined for it, 

be * if he have any Thing; if not, he ſhall be im- 
urs * priſoned a Year and a Day, (and if he can find 
nd good Sureties) hall then be delivered; but for 
Joe want of Sureties, he ſhall abjure the Realm. 


Me XI. Cap. 11. A Peer of the Realm, being 
the WW * ſent for by the King, in coming and returnin 
eit, may kill a Deer or two in the Foreſt throug 


ath WI © which he paſſeth : Howbeit, it muſt not be done 
; pally, but by the View of the Foreſter, if pre- 
* ſent; and if abſent, by cauſing one to blow a 
* Horn for him, leſt otherwiſe he ſeem to ſeal 
the Deer. | 
XII. Cap. 12. Every Freeman may within 
* the Foreſt (upon his own Ground) make a Mill, 
Spring, Pool, Marl-pit, Dike, or Arable Land, 
without incloſing ſuch Arable, ſo it be not to 
* the Nuſance of any of his Neighbours, 

XIII. Cap. 13. * Every Freeman may have his 
* Aviaries of Hawks, Eagles and Herons, and 
* alſo Honey found in his Woods within the Fo- 


"reſt, 
XIV. 
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XIV. -ape14. +* No Chiminage or Toll ſhall 
* be taken in Foreſts but by a Foreſter in Fee, 
* that farms his Bailiwick, and only of ſuch as 
buy their Buſnes, Timber, Bark or Coal, to ſel 
* It again, iz, 2 d. for a Cart, and 1 4. for x 
5 Horſe, to be taken FHalf-yearly; and it ſhall 
only be taken where it hath uſed to be ſo ta- 
ken, and-not-elſewhere ;-neither ſhall. any Chi- 
* mipage be taken of ſuch as carry Burthens of 
© Buſhes, Bark or Coal, although they ſell them, 
© unleſs they take them out of the King's Demeſne 
Woods. nn F iti 
XV. Cub. 15. All Perſons outlawed for Treſ. 
* pals in Foreſts ſince Henry III. ſhall be releaſed, 
finding Hureties to offend no more. 
XVI. Cap. 16. * No; Conſtable,  Caſtellain: or 
' * Bailiff ſhall hald Pleas of Foreſts for Green-hue 
dor Hunting, but the Foreſter ſhall attach ſuch 
* Pleas, and preſent them to the Verderors of the 
* Provinces; who ſhall inrol them, and preſent 
them incloſed under their Seals unto the Chief 
Juſtice of the Foreſt, when he comes into thoſe 
Parts to hold Pleas of the Foreſt, to be deter- 
„ mined before him | uk ut 3 
XVII, Theſe Liberties of the Foreſt the King 
|;grants. to all Men; ſaving to Perſons the Liber- 
ties and free Cuſtoms in Foreſts, Warrens, and 
; obo Places, which they have formerly en- 
And by the Statute of 1 Edw. 3. c. 88S. 
None ſhall be taken or impriſoned for Vert 
© or Veniſon, unleſs he be taken with the Manner, 
{that is Treſpaſſing in the Foreſt, ar elſe duly in- 
* dicted; and then the Warden of the Foreſt ſhall 
let him to Main-prize until the Eyre of the 
Foreſt, without taking any Thing for his Deli: 
+ ;yexances and if the Warden will not fo do, he 


* thall 


- WS. 
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{ ſhall have a Writ out of the Chancery of old 
* ordained, for Perſons intel, to be bailed till 

6 the Tris t | 80G] 
«If $96 Warden after the Writ ſerved deliver 

© not the Perſon, fo indicted to Mainpriſes the 

party may have another Writ out of Chancery 

girected to the Sheriff to attach the Warden 20 

© anſwer his Default before the King at a certain 

* Day's and then the Sheriff, (the /Vetdervrs/ be- 
ing called to him) ſhall. deliver the Perſon in- 

dicted by good Main- priſe, in the Preſence of 

the ſaid Verderors, and ſhall deliver the Names 
«© of the Mainpernors to the ſame Verderors to 

g anſwer 3 in the Eyre before the Juſtices, s 
© If the chief Warden be thereof attainted, he 

* ſhall be awarded to pay treble Damages! to the 

party grieved, committed to min — ran- 

bel at the King's n Ae 20 

alone bn ; engl + 


„ pi 
Ti Statute De Tallagio non concedendo, in 


the Time. of A. Edward . 30431441 


: N O Tax, Tallage or Aid mall be levied ar i 
us or our Heirs, without the Wilk and 
Aſſent of the Archbiſhops, Biſhops, Earls, Ba- 


krons, Knights, Burgeſſes, and other wow Lom: | 
mons of our Realm. 


* And all Perſons ſhall have their Sen Liber: 
ties, and free Cuſtoms, as largely as they have 
* uſedto have them when they had them beſt ; 
And if any Statutes or Cuſtoms have been made 
or brought in by us or our Predeceſſors, or any 
' Article in this Charter be found rags there- 
* unto, they ſhall be voic. 
There is the Form of a Writ to be directed 
to the 18 to permit " Men to enjoy all 


ſuch 
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© ſuch Libetties as they had before; and a Procla- 
mation may iſſue, that ſuch as claim Liberties, 
©thalk ſhew to the Juſtices (at the firſt Aſſiſes, | 
when they ſhall come into thoſe Parts) how | 
© they hold them, for which they ſhall have forty 
Days Summons; but if they appear not, their 
© Liberties ſnall be ſeiſed in the Name of a Di. 
5 ſtreſs: Alſo there may be another Proclamation, 
_ *xthat ſuch as complain of the King's Officers, 
Iman e er Grievances to the faid Juſtices, 
30 ee 0103 potent ens, ir: 
This laſt Clauſe is by the Statute De quo war- 
amo, 30 Hd. . b one 
ne n Be (75s BEE: 


e 15 06 JIG RIUPE RES EE 5 $A "El | 
The Habeas Corpus Stature made in the 31/ 
SHANE DONG? of A. Charles II. | | 


| Ws end having been great Delays uſed by 
16 Sheriffs, Gaolers, and other Officers, to 
- {© whoſe” Cuſtody the King's Subjects had been 
committed, in making Returns of Writs of Ha- : 
bent Corpus, Se. whereby many -Perſons had 
been long detained in Priſon , in ſuch Caſes ; 
where by Law they were bailable; for Pre. 
vention thereof, and the more ſpeedy Relief of 
all Perſons impriſoned for any criminal Matters, WW * 
it is EnaQted, r i : 
I. That 'whenſoever any Writ of Habeas C- 
pus ſhall be brought and ſerved upon any Offi- 
©) cer, or other Perſon, for any one in his Cufto- MI 
Ay, or ſhall be left at the Gaol with any of : 
the Under-Officers, the ſaid Officers or their 
Keepers or Deputies,” within three Days after 
© that,” (unleſs the Commitment were for Treaſon : 
Sor Felony plainly expreſſed in the Warrant. of . 
Commitment) on Payment of the Charges of WW | 
n LE MIMI: | ” ; bringing . 
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bringing the Priſoner, or Tender thereof, to be 
© aſcertain'd by the Judge or Court that awarded 
© the Writ, and endorſed on the ſame, not ex- 
© ceeding 12 4. per Mile, and upon Security given 
by the Priſoner's own Bond to pay the Charges 
* of carrying him back, if he be remanded by 
the Court, and that he will not make any 


* Eſcape by the Way, ſhall make Return of ſuch 


© Writ of Habeas Corpus, and bring the Body of 
the Party committed before the Judges or Ba- 
© rons of the Court from whence the Wrat ſhall 
© iſſue, or to ſuch Perſons before whom the Writ 
is returnable ; and ſhall certify the true Cauſes 
* of his Detainer or Impriſonment: But if the 
Place of Imprifonment be beyond twent 
© Miles, and not above one hundred Miles o 
then ten Days is allowed for the ſame ; and if 
© further, it ſhall be within twenty Days, and 
© no longer. | ae. ih 
II. And Perſons committed or detained. for 
any Crime (unleſs for Treaſon or Felony ex- 
* preſſed in the Warrant, as aforeſaid), in the 
* Vacation-time, may complain to the Lord 
Chancellor or Keeper, or any Judge, who up- 
on View of the Copy of Commitment, or Oath 
© of its being denied, ſhall upon Requeſt by ſuch 
* Perſons, or any in their Behalf, atteſted and 
* ſubſcribed} by two Witneſſes, grant a Habeas 
Corpus under the Seal of their reſpective Courts, 
* returnable immediately z and on Service there- 
© of, the Officer within the Times before limited 
is to bring up ſuch Priſoner before the ſaid 
Lord Chancellor or Judges, before whom the 
* Writ is made returnable, with the Cauſes of his 
Commitment; and thereupon, within two Days 
" after he ſhall be brought up, the Priſoner ſhall 
© be diſcharged from his Impriſonment, on en- 
2 * tering 
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c tering into Recognizance with one or mote 
gureties, to ang 55 in the Court of King's 


Bench the Term following, or at the next A. 
* ſizes; Seſſions or general — 4 or ſuch 
other Court for the County where the Offence 
is cogniaable; into which Court the Writ, Re- 
turn and Recognizance aforeſaid, ſhall be certi- 
fiedz utileſs it ſhall appear that the Party is 
detained upon a legal — or Warrant, for 
ſuch Matters or Offences which are not bailable 

©by een l ee : [9% of 
IH. provided always, that if any Perſon ſhall 
neglect to pray a Habeas Corpus for his Inlarge- 
ment, by the Space of two Terms after he is 
committed, he ſhall not have any ſuch Writ in 

Time of Vacation, in Purſuance of this Act. 
IV.?“ If any Officer or Officers ſhall refuſe to 
make their Returns, or to bring the Body of 
the Priſoner as aforeſaid, according to the Com- 
mand of the Writ, within the Times aforeſaid ; 
dor upon Demand made by the Priſoner, or any 
Jun his Behalf, ſhall refuſe to deliver a true Co- 
pyof the Warrant of Commitment, within fix 
Hours after demanded, ſuch Officets, Gaolers, 
c. in whoſe Cuſtody the Priſoner ſhall be de- 
<tained;- ſhall forfeit for the firſt Offence 100 /. 
*; and for the ſecond Offence 200 J. to the Party 
grieved, and be rendered incapable to hold their 
Offices: The Penalties to be recovered by Ac- 
tion of Debt, Bill, Plaint, or Information, in 
* any of the King's Courts at W:ftminſfter,' where- 
in no Eſſoin, &c.| or Stay of Proſecution ſhall 
ehe admitted or allowed. M als ed 
V. And no Perſon, who ſhall be delivered 
and ſet i at large by Habeas „Mall be 
again impriſoned for the ſame Offence, by any 
« of 


*\ Perſon, other than by legal Order and Proce 


© of ſuch Court, wherein he ſhall be bound by 
* Recognizance to appear, or other Court having 
* Juriſdiction of the Cauſe: And if any other 
© Perſons ſhall knowingly impriſon again the 
perſon delivered or ſet at large, they ſhall far- 
© feit to the Priſoner 500:/; to be recovered as 
© aforeſaid. 2101 15 540 N Sg is un 
VI. © Perſons committed for High Preaſon or 
* Felony;' plainly and eſpecially: expreſſed in the 
Warrant, upon Prayer in open Court tlie firſt 
Week of the Term, or firſt Day of the Sel- 


ſions of Oyer & Termner' or Gaol-· Delivery ito. 


be brought to Trial; if they are not indicted 


the next Term, Seiſions of Oyer & Termmer, 


* or Gaol- Delivery after ſuch Commitment, the 
Judges, upon Motion made in Court the laſt 
Day of the Term or Seſſions," ſhall ſet them at 
l COT upon Bail, unleſs it appear upon Oath, 
* that the King's Witneſſes could nat be pro- 


duced that Term or Seſſions: And if any ſuch 


© Perſons. committed as aforeſaid, upon ſuch Prayer 
* aforeſaid, ' ſhall not be indicted and tried the 
ſecond Term or Seſſions after Commitment, 
they ſhall be (diſcharged from their Impriſon- 
ment. Men 51304. ni 233 

VII. Hut nothing in this Act ſhall extend to 
diſcharge out of Priſon any Perſon charged in 
Debt or other Action, or with Proceſs in any 
Civil Cauſe, but that after his Acquittal for his 
Crime,; he ſhall be kept in Cuſtody for ſuch 


0 other Suit. und ig 


AI Ni das : 
VIII.“ If any Perſon: or Perſons, Subjects of 


© this Realm, ſhall be committed to any Priſon, 
or be in Cuſtody of any Officer, for any. Cci- 


minal Matter, the faid Perſon ſhall not be re- 


moved from the ſaid Cuſtody into the Cuſtody 


| * of any other Officer; unleſs it be by Haber 


* Corpus 
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Corpus, or ſome other legal Writ, or where the 
© Priſoner is delivered to the Conſtable to be car- 
© ried to Gaol, &c. or when any Perſon is ſent by 
Order to the Houſe of Correction, or removed 
from one Priſon to another in the ſame Count 
< in order to a Trial or Diſcharge; or in caſe 
© of ſudden Fire, Infection, or other Neceſſity. 
And Perſons making out and ſigning any War- 
< rants for Removal, contrary hereto, or counter- 
* ſigning the ſame, and the Officers obeying or 
< executing them, ſhall incur the Forfeitures be- 
© fore: mentioned, both for the firſt and ſecond 
* Offence, to the Party griev en. 
IX. And any Prifoner may move for and 
obtain his Habeas Corpus, eas well out of the 
* Chancery or Exchequer, as out of the Courts of 
Hing Bench or Common Fleas ; and if the Lord 
Chancellor or any Judge or Baron, ſhall-deny 
any Writ of Habeas Corpus required Yo be grant- 
© ed as aforeſaid, they ſhall forfeit to the Pa 
* grieved 5004.” recoverable in manner aforeſaid. 
X. And it is declared that Writs of - Habeas 
© Corpus may run into any County Palatine; the 
Cinque Ports, and other — 2 Places of 
England, and into the Iſles of Jerſey or Guernſey. 
XI. © No Subject of this Realm ſhall be ſent 
Priſoner into Scotland, Ireland, or into any 
* Parts beyond the Seas, which are or may be 
© within or. without the Dominions of his Ma- 
* zeſty, his Heirs or Succeſſors: And if any of 
the ſaid Subjects be ſo impriſoned, it is illegal, 
and every ſuch Perſon ſhall for ſuch Impriſon- 
ment have an Action of falſe Impriſonment, 
' ©* againſt him by whom he ſhall be committed, 
* detained, impriſoned, ſent Priſoner or tranſ- 
© ported, and againſt all Perſons that ſhall frame, 
© contrive, write, ſeal, or counterſigu any 2": 


7 TY a 
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© rant for ſuch Commitment, or ſhall be advi- 
« ſing, aiding or aſſiſting in the ſame ; and thall 
ö have Judgment to recover treble Coſts, beſides 
« Damages, which Damages ſhall not be leſs than 
7 500 J. in which Action no Delay or Step of 
. proceedings, nor no Injunction, Protection or 
. © Privilege, &c. ſhall be allowed; and the Per- 
[= © ſon or Perſons ſo offending as aforeſaic being 
1 © lawfully convicted thereof, ſhall be diſabled to 
or bear any Office of Truſt or Profit Within the 


e Realm, or Dominions thereunto belonging, and 

nd © incur the Pains, Penalties and Forfeitures or- 
| © dained by the Statute of Premunire made in 
nd Wl © the 16th Year of Richard II. and be incapable. 
he ' of any Pardon from the King, his Heirs or 
of Succeflors. 5 2 2 e een, 
ord XII.“ This Act ſhall not extend to any Per- 
ny fon Who 9 7 Contract in Writing ſhalt agree 
m- with any Merchant or Owner of a Plantation, 
c. to be tranſported, and ſhall have received 
8 ' Earneſt upon ſuch Agreement: Nor to Perſons 
bas convicted of Felony, ying to be tranf- 

the ported beyond the Seas, who may be fo trunſ- 


s of ported into any Parts notwithſtanding! this Sta- 
113 tute; nor to the Impriſonment of any Perſon 
ent before the Time limited for the Commence- 
any ment of the Act, or any Thing thereto rela- 
y be ting; nor to Perſons reſident in this Realm, 
Ma- that. ſnhall have committed any Capital Crime 
ny of in Scotland or Ireland, Gt. but that ſuch Per- 
legal, ſons may be ſent to receive Trial as before 
er ONT Co {1909 8" 
IIII. And Perſons offending: againſt this AR 
ſhall not be im pleaded for any Offence, unleſs | 
the ſame be done within two Years at moſt 
after. the Offence was committed, in caſe the 
Party grieved ſhall 8 then in Priſon; 2 a 
ule | + 
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© if he ſhall be in Priſon, then within two Years 
© after his Delivery out of Priſon, or Deceaſe. 
XIV. After the Aſſizes proclaimed for any 
* County, no Perſon ſhall be removed from the 
common Gaol upon any Habeas Corpus, pur- 
© ſuant to this Act, but ſhall be brought there. 
© upon before the Judge of Aſſize in open Court: 


But after the Aſſizes are ended, any Perſon de- 


* tained may have a Habeas Corpus, according to 
* the Direction and Intention of the A&. _ 
XV. If any Information, Suit or Action, be 
brought agamſt any Perſon or Perſons for Of- 
* fences againſt this Law, the Defendants may 
© plead the General Iſſue, and give the Special 
Matter in Evidence; and the {aid Matter ſhall 
© be as available to all Intents, as if they had 
© pleaded or alledged the ſame Matter in Bar 
© or Diſcharge of fuch Information, Suit or Ac- 
tion. ä I A 
VVNVI. Perſons appearing to be committed as 
* Acceſlary before the Fact, to any Petit Treaſon 
© ox Felony, or upon Suſpicion thereof, which 
© ſhall be ſpecially expreſſed in the Warrant of 
Commitment, ſhall not be removed or bailed 
* by Virtue of this Act, or in any other Manner 
than they might have been before the making 
hn os . 
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of the Ring and his Pꝛerogative, and 
the Dflicers and Miniſters of Juſtice 
under him. | 


T King is he who hath the higheſt 


Rule over the whole Land. Our King 
being above all others, he hath there- 
fore many ſingular Privileges and Preheminences 
in him beyond all other Perſons : And he; for 
the Excellency of his Perſon and Greatneſs of 
his Office, as aſcribed to him by Law ſome of 
the Attributes even of God; as Sovereignty and 
Power, Ornnipreſence, Immortality, Verity and 
uſtice, &c. But this is to be underſtood, in his 
publick or political Capacity; for in his private 
or natural Capacity, the Law looks on him as 
mortal, and ſubject to the Infirmities of other 
Men. 3 Shep. Abr. 44. . 0 
As to the Prerogatives of the King, they are 
called Jura Regalia, or Inſignia Coronæ; and are 
inſeparably annexed to the Crown, ſo that none 
but the King himſelf may have and uſe them: 
And the particular Power and Prerogative of the 
King hath its Exerciſe in theſe Things. 


1. As the King is Head of the State. 

2. As he is Supreme Head of the Church. 

3. As Lord Paramount of all Lands; and 
Grants of the King. 

4. His Debts how paid, and Acts conſtrued 
in Civil Caſes, Cc. 
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I. It is the King's Royal Prerogative to make 
War or Feace; to ſend and receive Ambaſſadors, 
and make, Leagues and Treaties with Foreign 
States: And as Head of the State, he calls, con- 
tinues, prorogues and diſſolves Parhaments ; and 
all Statutes are to have his Royal Aſſent, which 
he may refuſe to give to a Bill; but his Denial 
is that he will adviſe upon it, and not an expreſs, 
Negative. 1 Inſt. 110. 5 3 
In calling or diſſolving Parliaments, declarin 
War and Peace, &c. his Proclamation has the Ef- 
fect of a Law ; though he cannot by Proclama- 
tion introduce new Laws; yet he may thereby 
inforce old Statutes diſcontinued ; and he may 
diſpence with a Penal Statute, wherein his Sub- 
jects have not any Intereſt. The King may take 
the Benefit of any Statute, although he be not 
named; but Acts of Parliament do not bind the 
King, if he is not ſpecially named, unleſs they 
concern the Commonwealth, ſuppreſs Wrong or 
Fraud, &c. in which Caſes they are binding to 
him. 3 Inft. 162. 2 Inſt. 743. 5 Rep. 14. 7 
. 1 1 
It is his Prerogative alone to diſpoſe and go- 
vern the Militia of the Kingdom: And he hath 
the Command of all Forts, and Places of Strength, 
&c. Alſo Authority in the Making and Caſting 
of Ordnance. He gives Commiſſions for levying 
Men and Arms, by Sea and Land; and diſpoſes 
of all Magazines, Ammunition, Caſtles, For- 
treſſes, Ships of War, and Publick Money : The 
King may lay Imbargoes on Shipping, but then it 
mult. be 5 bono Fublico; he may, if he ſee Cauſe, 
open or {hut the Sea-Ports, and forbid the Paſſage 
of his Subjects over Sea, without Licence, 85 
The Ports he may not grant to a „ 
| 4 
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ſhall appoint Officers for the Cuſtody thereof, 
under him. 12 Rep. 24. II Kep. 86. 1 Sahk. 32. 

He hath Power to make an Alien free-born ; and 
to grant Letters of Safe - Conduct to Foreign Parts: 
He can put a Value upon the Coin which is 
made by his Authority, and make foreign Coin 
current by Proclamation ; and to make Money, 
the Law gives the King all Mines of Gold and 
Silver; or where the Gold and Silver in Mines is 
of the greater Value, which are called Royal 
Mines. Flowd. 314, 9 H. 3. 30. | 

All Writs and Proceſſes, Commiſhio”s, Sc. are 
in the King's Name; and he may erect Courts 
of Juſtice, which ſhall proceed according to the 
Common Law : He may make and create Uni- 
verſities, Colleges, Counties, Boroughs, Fairs, 
Markets, Sc. And no Foreſt, Chaſe or Park 
can be made, or caſtle built, without the King's 
Leave. The King by his Prerogative may incor- 
porate a whole City, Pariſh, Sc. or Part of it, 
and grant and annex to ſuch Corporations divers 
Franchiſes ; though they may not under Colour 
thereof ſet up a Monopoly, which is againſt Law. 
Jenk. Cent. 288. 4 Ink. 294. Noy 182. 

The King 1s the Fountain of Honour, and has 
the ſole Power of conferring Dignities and ho- 
nourable Titles; as to make Dukes, Earls, Ba- 
rons, Knights of the Garter, Fc. And he names, 
creates, makes and removes the great Officers of 
the Government : He determines Rewards and 
Puniſhments ; moderates Laws, and pardons Of- 
fenders. But the King cannot pardon Murder, 
where Appeal is brought by the Subject; and 
Pardons of Felony, &c. ſhall be granted only 
where the King may lawfully do it, according to 
his Coronation Oath. 1 Inſt. 165. 2 IH. 316. 


| | Kat. 14 Ed, 3. 
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And although the King hath an Intereſt in 
every Subject, and a Right to his Service, he can- 
not diſcharge the Right of à Subject, or hinder 
him of a Remedy the Law gives him. 1 Salk. 168. 
2. As Supreme Head of the Church, our King 
hath Power to call a National or Provincial Coun- 
eil; and by his Royal Aſſent the Canons made 
in Convocation have the Force of Laws: And to 
' him the laſt Appeal is made. 4 Int. 325. 1 Daub. 
Abr. 73. | f, 
| The King hath this Prerogative in the Convo- 
cation of the Clergy ; that when it is called; it is 
by his Writ ; it may not make any Canons with- 
out his Licence; if the King pleaſes he · may fit 
there, as he doth in the Parliament; and he hath 
a negative Voice as he hath in Parliament. The 
Archbiſhop of Canterbury, who is Preſident, pro- 
. rogues and diſſolves it by the King's Direction; 
and the Clergy called to the Convocation ſhall 
have the ſame Privileges as Members of Parliz- 
ment. Crompt. Jur. 4. Stat. 25 H. 8. 8 H. 6. c. I. 
By his Prerogative, the King hath the Supreme 
Right of Patronage all over England; and is the 
Founder and Patron of all Biſhopricks, c. ſo that 
none can be made a Biſnop but by his Nomina- 
tion: And the Election of Biſhops is to be by the 
King's Conge d Eſlire, or Licence to elect the Per- 
ſon named by the King; and if the Dean and 
Chapter fail to make Election, the King may nomi- 
nate, c. by Letters Patent. But the Dean and 
Chapter having made their Election, certify it to 
the King, and the Archbiſhop, &c. and then the 
King gives his Aſſent under the Great Seal. 1 Ju. 
96. 25 H. 8. c. 20. | 0 
The King has not only the Choice and Making 
of all Biſhops, but of Deans; and the like Clergy- 
men: And he may licence a new Biſhop to re- 
9 tain 
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tain his old Parſonage in Commendam; and where 
2 Biſhop may hold the Profits of a Benefice for a 

Time, by Way of Commendam, this cannot be 
done without the King's Licence. The Cuſtody 
of the Temporalties of every Biſhop and Arch- 
biſhop, during the Vacancy of the Sees, belongs 
to the King, and he may grant it away; and 
the King may preſent to a void Advowſon, when 
the Temporalties are in his Hands. 1 Cro. 542 
Davis 75. F. N. B. 34. I Inſt. 398. 

He may now make any Biſhop, or other Perſon 
in Holy Orders, a Privy Counſellor, Juſtice: of 
Oyer and Terminer, Juſtice of Peace, &c. or give 
them Power to execute any Temporal Authority. 
The King, according to the Statutes, may diſpence 
with Plurality of Benefices, and Non-reſidence of 
Clergymen, where there are two or more Bene- 
fices with Cure: Appropriations of Church Bene- 
fices, made by Conſent of the Patron and Ordi- 
nary, muſt be with the King's Licence. When 
the Patron of a Church 22 to preſent to the 
fame in ſix Months; the Biſhop of the Dioceſe, 
or on his Default, the Archbiſhop is to collate 
within the like Time; and he not doing it, the 
King ſhall preſent to the Church. 2 Cro. 552. 17 
Car. c. 22. II Rep. 10. 2 Rol. Abr. 360. | 

Churches are founded by the King, and he li- 
cenſes others to found them, exempt from the Or- 
ni. dinary's Juriſdiction; and he hath the Tithes of 
md Foreſts and Places extraparochial, which he may 
t to Ml grant by Letters Patent: Alſo the King ſhall pay 
the no Tithes, Sc. 1 Cro. 511. 

3. The King is Lord Paramonnt of all the 
Lands in England; and all Eſtates for Want of 
Heirs, or by Forfeiture, eſcheat to him: Ne ſnall 
have the Lands of Felons, &c. convict; and the 
Goods of Felons and Fugitives z Goods and Chat- 
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tels of Pirates; Wreck of the Sea, Se. Kat. 1) 


to charge his Perſon, w 


Ed. 2. 4 Inſt. 136. | Ha 
All Lands are faid to be holden. of the King; 


Lands in the King's Poſſeſſion are free from Te- 
nure; and the King may not be Jointenant with 
any one: Where the Title of the King and of a 
common Perſon concurs, his Title ſhall be pre- 
ferred. No Diſtreſs can be made upon the King's 


Poſſeſſion; but he may diſtrain out of his Fee in 
other Lands, Sc. and may take Diſtreſſes in the 


Highway. Goods and Chattels may go in Suc- 
ceſſion to the King, though they may not to any 


other ſole Corporation. 1 Inſt. 1, 30. Finch 83. 
2 In. 131. 1 Inſt. go. * I | 
The King may grant a Thing in Action which 


another cannot; and reſerve a Rent to a Stran- 


ger, &c. But he cannot grant or take any Land, 
(not caſt upon him by Diſcent) but by Matter of 
Record : And the King may not grant an Annuity 

hich 1s not chargeable like 
the Perſon of a Subject; though he may grant it 


out of the Revenue of the Exciſe, Cc. The 
Grant of the King is taken favourably for him, 
and moſt ſtrongly againſt another; and he may 


avoid his own Grant for Deceit. 4 Rep. 34. 2 
Inft. 186.  PFlowd. 243. 1 Falk. 58. 4 
The King's Grant is good for himſelf and Suc- 


oebſſors, though his Succeſſors are not named: But 


if a Grant is made by the King, and a former 
Grant is in Being of the ſame Thing, if it be not 


'\ recited, the Grant will be void; yet there may 


* 


be a Non Obſtante to a former Grant. If the 


King is deceived in his Grant, as where it con. 


tains more than was intended to be granted, &.. 


it is void: And the King's Grants may be voul 
by reaſon of Incertainty; where Debts and Du 
ties are granted, without ſaying in particula 


What 
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what Duties, Sc. Though when there is a par- 
ticular Certainty preceding, they ſhall not be de- 
ſtroyed by any Incertainty or Miſtake which fol- 
lows it. Telv. 13. Dyer 77. 5 Rep.. 12 Rep. 
46. 1 Mod. 195. - | 8 | 
A Grant of the King to a Corporation, that. 
they ſhall not be impleaded for any Cauſe ariſing 
there, elſewhere than before themſelves, &c. this 
binds not the King, where he is Party: And the 
King may not by his Grant exclude himſelf from 
proſecuting Pleas of the Crown; for it concerns 
the publick Government. Aelw. 88. Dyer 376. 
4. The King's Debt ſhall be ſatisfied before 
that of a Subject, for which there is a Prerogative 
Writ; and until his Debt be paid he may pro- 
te& the Debtor from the Arreſt of others. But 
by Statute a common Perſon may ſue the King's 
Debtor, notwithſtanding he hath a Protection, 
and recover Judgment againſt him; though he 
cannot have, Execution, unleſs he give Security 
to pay the King's Debt. If a Debtor hath not 
a Writ of Protection, he may be in Execution 
for a common Perſon, as well as the King: And 
the Debt of the King ought to be 1n equal De- 
gree with that of his Subje&, to have Preference. 
1 Inſt. 130. Stat. 25 Ed. 3. c. 19. 33 H. 8. c. 39. 
Gro Gat; 283} Þ 515 os 
In whoſe ſoever Hands the Goods of the King 
come, their Lands are chargeable, and may be 
ſeiſed for the ſame : End the King is not bound 
by Sale of his Goods in open Market. No Pre- 
{cription of Time runs againſt the King; he is not 
within the Statute of Limitation of Actions: He 
may ſue in what Court he pleaſes, and cannot 
be Nonſuit, as he is ſuppoſed to be preſent in all 
his Courts; the King may have ſuch Proceſs in 
his Suit, as no other Perſon but himſelf can have, 
2 in 
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in any Caſe: And in his Pleading he need not 
plead an Act of Parliament, tho a Subject ig 
ound to do it. 2 Inſt. 713. 11 Rep. 74. Finch 
82, 476. 4 Rep. 75. Ok 
Action hes not againſt the King, but a Petition 
to him in Chancery inſtead thereof: And it is 


lawſul for any Subject to petition the King for 


Redreſs, where he finds himſelf grieved by any 
Sentence or Judgment. The King's Title is not 
to be tried, without Warrant from the King, or 
Aſſent of the Attorney General: There are no 
Coſts allowed againſt the King; no Entry will bar 
him; and no judgment is ever final againſt him, 
but with a Salvo Jure Regis; and in the Caſe of 
others, the King may iſſue a Command to the 
Judges, not to proceed till he is adviſed, where 

is Right may be prejudiced, &c. 2 Taft. 187, 
424. Hob. 220. Litt. 178. Finch 460. 

The King's only Teſtimony of any Thing done 
in his Preſence is of as high a Nature and Credit 
as any Record; whence it is that in all Writs or 
Precepts ſent out for the Diſpatch of Juſtice, he 
uſeth no other Witneſſes than himſelf, as Tef: 
meipſo, c. The King cannot be a Minor, or 
under Age: and in him the Law will fee no De- 
fe&, Negligence or Folly. 1 I. 41, 57. 

Theſe Prerogatives and others ariſe to the King, 
from the Reaſon of the Common Law; which 
allows that to be Law almoſt in every Caſe for 
the King, which is not 15 for the Subject: But 
the King's Prerogative doth not extend to any 
Thing injurious to his Subjects; for the King by 
our Law can do no Wrong. Finch 85. | 

The King or Queen may make Laws, by Au- 
thority of Parliament, to bind the Crown, Ge. 
Kings of England are to be Proteſtants, and join 
in the Communion of the Church of nr N 
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And the King's Coronation Oath 1s ſettled by Sta- 
tute. Kat. 1 V. & M. 12W.3. 4 Ann. 1 
Geo, 1. 


The Oath of the King at bis Coronation, ad- 


miniſtred by the Archbiſhop, &c. 


<T TE ſolemnly Promiſes and Swears, that he 
H will govern the People of this Kingdom 
© of England, and the Dominions thereunto be- 
long, according to the Statutes in Parliament 
© agreed on, and the Laws and Cuſtoms of the 
© ſame ; that he will to his Power cauſe Law and 
© Tuſtice, in Mercy, to be executed in all his 
5 9 that he will to the utmoſt of his 
power maintain the Laws of God, the true 
profeſſion of the Goſpel, and the Proteſtant Re- 
formed Religion eſtabliſhed by Law : And pre- 
© ſerve unto the Biſhops and Clergy of this Realm, 
and to the Churches committed to their Charge, 
* all ſach Rights and Privileges, as by Law do or 
* ſhall appertain unto them, or any of them. All 
* which Things, put to him by way of Queſtion, 
the King promiſes to perform and keep, laying 
his Hand upon the Holy Goſpels, and then kil- 
* ſing the Book. 


Prerogative of the QUEEN and PRINCE, 


T*HE Queen in our Law is either {ſhe that 
holds the Crown of this Realm by Reght 
of Blood, or who is matried to the King; the 
firſt of which is called Queen R-gnant, and the 
laſt Queen Conſort : She who holdeth by Blood 
is, in Conſtruction of Law, the ſame with the 
King, and hath the like Regal Power and Autho- 


rity 
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rity; but the Queen Conſort is inferior to the 
King, and his Subject. 3 L. 7. 1 Mar. cap. I. 
By the Common Law, the Queen as the Kings 
Wife, partakes of ſeveral Prerogatives above other 
Women: She is a Publick Perſon, exempt from 
the King; and capable of Lands or Tenements 
of the Gift or Grant of the King her Huſband, 
which no other Feme Covert is: And ſhe is of 
Ability, without the King, to purchaſe or grant 
Lands, and make Leaſes; ſhe may have in herſelf 
the Poſſeſſion of perſonal Things, during her Life, 
Se. But both her Real and Perſonal Eſtate goes 
to the King after her Death; if ſhe do not in her 
Life: time diſpoſe. of them, or deviſe them away 
by Will. 1 Inf, 3, 3r, 133. 1 Roll. Abr. 912. 
The Queen may ſue and be ſued alone, in her 
on Name only, by Fræcipe, not by Petition; and 
no Writ of Right is to be directed to her, but to 
her Bailiff: She ſhall not find Pledges in an Ac- 
tion; or be Amerced as another ſhall be. In x 
Writ of Ouare Impedit brought by the Queen, on 
her being diſturbed in preſenting to a Church, 
Tome ſay Plenarty is no Plea againſt her: Acts of 
Parliament relating to her need not be pleaded; 
. for the Court muſt take Notice of them, as they do 
. thoſe that concern the King, becauſe ſhe is a Pub- 
lick Perſon. Finch 86. 2 luſt. 361. 8 Rep. 28. 
In caſe a Tenant of the Queen aliens Part of 
his Land to one, and Part of it to another; the 
Queen may diſtrain in any one Part for the Whole, 
as the King may do: And ſhe is not bound by 
the Statute of Marlbridge againſt driving of a 
Diſtreſs out of the County. If the King take an 
Alien to Wife, ſhe ſhall have the Queen's Dow- 
ry; and the Queen ſhall pay no Toll, Sc. 4 Ke. 
23. Noud. 124, 231. 1 Iuſt. 133. 4 
| | t 
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At any Time during the King's Abſence abroad, 
he may conſtitute the preſent Queen -Regent of 
the Kingdom, without taking the Oaths, or her 
doing any Act required by Law, to qualify any 
others. Kat. 2 Geo. 2. c. 27. e 

As for the Frince of Wales, to plot his Death 
is High Treaſon. He is not reſtrained by the 
Statute 1 Hen. 4. cap. 6. concerning the King's 
Grants: The Judges are to take Notice of an Act 
of Parliament made for him, without pleading it, 
and the like. 8 Rep. 28. | 

And the King's other Children have ſome Pri- 
vileges more than other Men's Children; bei 
born beyond Sea, they are inheritable to La 
here, Sc. 4 Rep. 23. 1 Infl, 12. 

A Proviſion not only for the King's Houſhold, is 
ſettled by Parliament ; but was ordain'd alſo for 
the late Queen; and is likewiſe made for the 
Prince, and Princeſs of Wales; the Duke, and all 
the King's younger Children, by Statutes of K. 
Geo, 1. & Geo. 2. | | 


The * Privileges of the Mobil 65. 


T HE Nobility and Peerage of this Kingdom 
is created by the King, either by Writ or 
Letters Patent. The calling up a Lord by Writ is 
the moſt ancient Way, and gives a Fee-ſimple 
in a Barony, to him and his Heirs, without Words 
of Inheritance; but the King may limit it to 
Heirs Male, or the Heirs of the Body; and if he 
dies before he ſits in Parliament, his Blood is not 
ennobled: But the Creation by Letters Patent is 
good, and makes the Peerage ſure, tho he never 
its in Parliament; and his Heirs ſhall inherit the 
Honour, purſuant to the Words of the Patent. 1 
Inf, 16. 2 Int. 48. 


Al 
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All Peers of the Realm are looked pen as the 
. Hereditary Counſellors; the King and 
whole Kingdom have an Intereſt in the Peerage 
of eyery Lord: And the Privileges belonging to 
our Nobility, beyond other Men are very great. 


The Perſon of a Peer, as well out as in Parlia- 
ment Time is privileged from all Arreſts; unleſs 
for Treaſon, Fel 


ony, or Breach of the Peace, &. 
and this Privilege is ſo extenſive in reſpect of his 
Perſon, that the King may not reſtrain any Peer 
of his Liberty, without Order of the Houſe of 
Lords, except it be in Caſes of Treaſon, Sc. 6 
Rep. 52. | 

Peers are not to be arreſted upon mean Pro- 
ceſs, or on Execution for Debt or Treſpaſs, be- 
cauſe they are preſumed not only to attend the 
King and the publick Affairs; but the Law doth 
preſume they have ſufficient Lands, in which they 
may be diſtrained : But they may be apprehended 
in Criminal Caſes, And tho a Peer may not be 


. arreſted in his Body, his Eſtate may be ſequeſtred 


for Debt, c. upon a Proſecution after a Diſſo- 
lution and Pr8rogation of Parliament, or Adjourn- 
ment for above fourteen Days; when he refuſes 
to appear and anſwer, on a Bill or Complaint ex- 
hibited in the Chancery, Exchequer, &c. 6 Koh. 
33. Mat, 12 3. c. 3. | 

By an Act — made, Suits may be brought 
againſt any Peer, or Member of Parliament, or 
their Menial Servants, &c. in the Intervals of 
Parliament, or of Seſſions, being above fourteen 
Days; and the Courts after Diſſolutions, or Proco- 
gations, may give Judgment, and award Execu- 
tion: And where any Plaintiff ſhall be ſtayd 


from proſecuting his Suit, he ſhall not be non- 


fuited, but upon the riſing of the Parliament, may 
proceed to Judgment, &c. Alſo no Proceedings 
I uw 
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in Law againſt the King's Debtor, ſhall be delay'd 
under Colour of any Privilege: Only the Perſon 
of a Peer, ſhall not be arreſted, or impriſond 
thereupon, Sc. 11 Geo. 2. c. 24. 
Every Lord of Parliament is allow d his Clergy 
in all Caſes, where others are excluded by the 

Stat. 1 Ed. 6. c. 12. except for wilful Murder: 
And it is ſaid the Lord Morley, who was tried 
for Murder, and found guilty of Manſlaughter, - 
was diſcharged without Clergy. For Treaſon 
committed by a Peer of the Realm, he ſhall be 
tried by his Peers, Lords of Parliament: And if 
a Nobleman be indicted of Murder or Felony, his 
Trial ſhall be by his Peers; but on an Appeal 
of Felony, which is the Suit of the Party, he 
ſhall be tried by an ordinary Jury of twelve 
ne. S. P.C. 130. Kad. 277. 2 Inſt. 49. Stat; 
9H. 3. c. 29. 

In many Caſes the Proteſtation of Honour ſhall 
be ſufficient in Noblemen; as in Trials ot Peers, 
they proceed upon their Honour, not on Oath: 
And if any Peer is a Defendant in a Court of 
Equity, he ſhall in his Anſwer upon his Ho- 
ſes WI ncur (tho formerly it was to be on Oath): And 
er · in Action of Debt upon Aceount, the Plaintiff be- 
deb. ing a Peer, it ſhall ſuffice to examine his Attorney 

upon. Oath, and not himſelf: Though where a 
ght Wl Peer is to make an Affidavit, or to be examined 
as a Witneſs, he muſt be upon his Oath like an- 
ather Perſon. 9 Nep. 49. 3 luſt. 29. 2 Hall. 512. 

A Writ of Subpzna ſhall not be awarded againſt 
a Peer out of Chancery in a Cauſe ; but a Letter 
from the Lord Chancellor in lieu thereof. No 
Capias or Exigent can be ſued out againſt Peers 
of the Realm, in Actions of Debt, or Treſpaſs, 
and no Eſſoin lies againſt them: In any Trial 
where a Peer is Plaintiff or Defendant, there * 
ö e 
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be returned on the Jury at leaſt one Knight, or it 
ſhall be Cauſe of Challenge; but Peers on the 
Trial of a Peer may not be challenged, as Jurors 
may in Caſe of a common Perſon. A Peer may 
not be impanelled upon any Inqueſts, though the 

Cauſe hath Relation to two Peers. 2 Mod. 182. 
If any Perſon ſhall divulge or tell falſe Tales of 
any Lord of Parliament, by which Diſſention may 
happen, or any Slander ariſe, the Offender ſhall 
* be impriſoned, &5c. and ſuch Lord may bring his 
Action of Scandalum Magnatum in the Name of 
the King, and in his own Name, and recover 
hs Damages ; and the Defendant ſhall be other- 
wiſe puniſhed. Stat. 12 R. 2. as EDT 
No Peer can be aſſeſſed towards the Militia, 
but by Aſſeſſment made by ſix or- more Peers: 
And the Houſes of Peers ſhall not be ſearched for 
Conventicles, but by Warrant under the Sign 
Manual, or in the Preſence of the Lord Lieute- 
nant of the County, or one Deputy Lieutenant 
and two Juſtices of the Peace, Sc. 9 H. 3. 13 
& 14 Car. J. kb r nf! ES ye Th 
It was lawful by the Common Law for any 
Peer to retain as many Chaplains as he would; 
but by Statute their Number is limited, uiz. a 
Duke to have ſix Chaplains, a Marqueſs or Earl 
five, Viſcount four, Baron three, Gc. Hat. 21 H. 8. 


- 


Now I come to the Officers and Miniſters of 
Juſtice under the King, which I ſhall treat of in 
the Order following: r eee 


1. Of the Judges of the Lac. 
- 2, Of Sheriffs of Countie. 

3. Of Coroners and their Duty, 

4. Of Juſtices of the Peace. tf 
5. Of Conſtables, Ge. 
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2 WY, 2g 4:6 In ow t. 
1. A Judge is a Chief Magiſtrate, in the Law, 

to try Civil and Criminal Cauſes, and puniſh Of- 

fences; And our King hath the Nomination and 

Appointment of Jadges. . .1-1þt. 56. | 
The King in all 


Cates doth judge by the Judges; 
and Judges are to give Sentence according to Law 
that which by, Law they know to be Right, and 
what is alledged and proved: A Judge ought 
not to judge in his own Cauſe, or in Pleas wherein. 
he is Party. And no one ſhall be judge of Aſſiſe 
in the County where born, or he doth inhabit, 
under the Penalty of 100 J. But this is not ta 
prejudice any Judge of either Bench at Veſimin- 
fer, in hearing and determining Aſſiſes in thoſe 
Courts. 1 Ii. 71. 7 Rep. 27. Stat. 18 Ed. 1. 
If a Judge is doubtful or miſtaken in Matter 
of Law, a Stander-by may be allowed to inform 
the Court, as Amicus Curie. But no Judge ſhall 
2 be excepted againſt, or challenged; or 
ve any Action brought againſt him for what he 
does as Judge. And to kill a Judge of either 
y Bench, or of Aſſiſe, Cc. in their Places admini- 
3 ſtring Juſtice, is Treaſon: Alſo drawing a Wea- 
a bon only upon « Judge in any ot the Courts of 
1 uſtice, the Offender ſhall loſe. his Right Hand 
8; lorfeit his Lands and Goods, and ſuffer perpetual 
8 Impriſonment. 2. Inſt. 178, 422. 1 I. 294. 
of 25 Ed. 3. c. 2. | 
in The Judges are freed from all Proſecutions 
- WU vhatfvever, except in the Parliament, where they 
may be puniſhed for any thing done by them as 
—4 And there Bribery in a judge, which is 
a very high Offence, is puniſhable by Loſs of 
Office, Fine and Impriſonment. If a judge, who 
bath no Juriſdiction of the Cauſe, give Judgment 
ck Death, and award Execution, which is exe- 
& .1 Ns cuted, . 
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cuted, ſuch Judge is guilty of Felony, and alſo 
the Officer who execute the Sent & N Though 
Judges 71 w_ in any Way puni = ra meer 
rror of Judgment., 12 Nep. 24. ; Yaugh.. 138, 
Judges of the Common Law have no ord- 
vary Juriſdiction to examine Witneſſes at their 
Chambers; though by Conſent of Parties and 
we of Court they may on Interrogatories; and 
Tome Things done by Judges at their Chambers, in 
| order to Proceedings in Court, are Nine 3s 
done by the Court. They are to have a Paper of 
the Caufes which are to oO nes to in Court; 
and v 7055 fpecial Matter ariſes upon reading the 
Record of a Cauſe, ſo that the Judges ate not for 
the preſent fatisfied' of the Law, they order Paper 
Books to be made and delivered them, containing 
Copies' of the Record, &. that they may the 
better conſider of the Matters in Conteſt. 2 Lil 


„d ee OE e Se ED 
Our Jodges are to execute their Offices in pro- 
per Perſon, and cannot act by Deputy, as the 
Judges of Eccleſiaſtical Courts may: Yet where 
there are divers Judges of a Court of Recotd, 
the Act of every one of them is effectual, eſpe 
city if their eee not exprefly require 
mote; but what a Majority rules when preſent, i 
the Act of the Court. 1 Roll. Abr. 382. 2 Haul. 
A Judge of B. K. cannot be made by Writ, bu ; 
by Commiſſion under the Great Seal; but he may 2 | 
de diſcharged by Writ d Mano Sill: A Jug 
at his Creation takes the following Oath, "8 N b. 
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andment were come to him: 0 he 
4 Fi ee in Body, Lands and Goods. 


2. A Sheriff is the Chief Officer, under the 
King, of à Shire or County, for keeping * the 
Peace, an chtion and Service of Writs and 
Proceſſes; N ne Law, Nen were 
choſen, Wo the 9 LP 1. as. Knights of Parliament 


cord, BY row ate; but b W jb are to be made by 
el { the King; and the 515 Treaſurerand Ba- 
Th rons'of the Exchequer, Cc. u three Per- 
41 ons Ye arl "for each Chuory, out of which the 
i be chuſes ane; And; by Statue they, are to 
it e tere fe The Lands in the County where choſen, 
ell” at the King Tal his People. | Stat, 9 Ed. 2. 
8 N Ide Polls of a Sheriff is Judiciat and Mini- 


ſerial ; His jadicial Authority confi ſts ; in trying 
nd determining Cauſes in his County Courts; 
lin preferving the Peace of the County, he 
e by the Common Law the principal Conſer- 
ator of the Peace there; and he is to aſſiſt the 
Ge ſultices 
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_ Juſtices of Peace, and raiſe the . Foſſe: Comitatus 
to ſuppreſs Riots, SG. Though his judicial 
Power, as Conſervator of the Peace, is ſeldom 
uſed; being commonly executed by Juſtices of 
Peace. His miniſterial Power relates to executing 
Writs out of the King's Courts; and herein he 18 
not to diſpute the Validity of any Writ, but muſt 
execute it: For he muſt not let a Perſon eſcape, 
tho taken on an erroneous Proceſs; but ſhall be 
excuſed by Reaſon thereof, in falſe Impriſonment. 
1 Inft. 174. 2 Ivf. 193, 452. 5 Rep. 64. 
Beſides their miniſterial Office to execute Pro- 
ceſs, Sc. Sheriffs are to proclaim Statutes; return 
Juries, for Trials in Civil and Criminal Caſes; 
mtzke Returns of Writs for electing Knights of the 
Shire, Cc. And they are to collect the Rentsof 
the King, ſeiſe Profits of Lands forfeited, Goods of 
Felons, Sc. To levy the King's Debts, and be 
accountable to the King for all Iſſues and Profits of 
their Counties; for which they are to give up theit 
Accounts in the Exchequer : By Statute, Sheriffs 
ſhall have Allowance on their Accounts, for exe- 
cuting the King's Writs, levying Eſtreats, &. 
' 'Their Accounts ſhall not be delayed; and 40000 
yearly is ſet apart at the Exchequer, and allowed 
the Sheriffs of the ſeveral Counties, to help pals 
their Accounts. Alſo they are to ſee that Crim 
nals be executed, and obſerve the Order of Law in 
putting them to Death. Dr. &@. Su, ohh. Al. 
23 H. 6. 33 H. 6. c. 10. 3 Geo. 1. c. 15. 


LY 
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The Officers under the Sheriff are an Under 

Sheriff, Bailiffs, Gaoler, Gc. for whom he is an- 

ſwerable: As to the Under-Sheriff, his Power ö 

the ſame with that of the High- Sheriff, he 20. 
ing in his Stead; but all Returns by the Under. 

Sheriff are in the Name of the High- Sheriff; the 

Under - Sheriff is removeable at Pleaſure, and 2 

. : 4) 
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ſay but in nature of a general Bailiff errant to 
the Sheriff in the whole County, as other Bailiffs 
are over particular Diſtricts. The Under-Sheriff 
is to file a Warrant of Attorney for his High-She- 
riff in all the Courts at Weftminſter, by an Attor- 
ney of each Court; and ought always to have his 
Deputy Attendant in Courts, to receive and exe- 
cute their Commands, give Account of Buſineſs, 
Ge. And Sheriffs ſhall not take any Money or 
Reward for the Places of Under-Sheriff, Gaoler, 
Bailiffs, Gr. 4 If. 114. 2 Lill. Abr. 511, 513. 
Stat. 3 Geo, 1. 

* 1 ' Sheriff do not make a Return of Writs, or 
an making a falſe Return, he ſhall be amerced; or 
8; the Party may bring Action of the Caſe againſt 
he him: Sheriffs ſhall let Perſons to Bail upon rea- 
of fonable Sureties; and where a Sheriff takes a 
of Bail-Bond of two good Men of viſible Eſtates at 
the Time of Taking it, if they afterwards be- 
set come Infolvent, the Sheriff ſhall be excuſed. 
ei BY When any Sheriff is chargeable in his Life-time 
riß WY for a perſonal Tort, there the Action for it dieth 
exc- T vith the Perſon 3 but if a Sheriff levies Money 
on a Heri facias, and dies, Action may be brought 


go. againſt his Executors for the Money, being a 
wel BY Duty: And if an Under-Sheriff' procure Goods 
paß taken in Execution to be appraiſed at under Va- 
rum BY lue, and deliver them to the Plaintiff according- 
Win ly; for this Oppreſſion of the Defendant Indict- 
41.8 ment will lie. Sheriffs are not to take above 15. 


in the Pound where under 100 J. nor more than 
64. per Pound if above that, for levying an Ex- 
tent or Execution'; and 15. in the Pound of the 


yer "8 yearly Value of Lands, for executing a Writ of 
e 20% Habere facias Poſſeſhonem, Ge. where the Whole 
Jnder- exceeds not 1007. per Annum, and 64, if above. 
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me. Oath of a Sheriff by Fe) 50 | 


1 A. B. do ſwear, That 1 will we ll an. tl 
ſerve the King's N bs the. na of 
N Sheriff of the County Tegel hu 
a. "Majeſty" $ Profit in all 5 hat belong to 
amy Office, as far as I lezally c can or may 3 

will truly preſerve the King's Rights, a 

that belong to the Crown, and wi not aſſent 
ko decxeaſe, leſſen, or Fe the Kin 145 $ Rights, 


Ws, ng 2 | e bears the 4 55 
WY 


Dor the Rights of his F ranchiſes whenſo⸗- 

Lever I ſhall have Knowledge th that th t Rights o of 

; the Crown are cancealed or withdrawn, be it 
in Lands, Rents, Franchiſes, Suits, or 8 . 
or in any other Matter or "Thin 23 mp 

my utmoſt to cauſe them to be K 

c Crown ; and if I may PN do i 317 f, I wil 


N 4 * 
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6 certity 


oe the Um did is Putt 


* certify and inform the King thergo 
the Judges, I will not reſpite or. 
* the King's Debt for any Gift, Promi » Reward, 
* of Fayour, where I may, raile, the Lare w; 
great Grievance to the. Dehtors 1 I. will do 
© Right, as well to Poor as to Ki, 3 all Things 
; ' bes to my Office; I will do n 
be any Man for any Gut, e or Fromiſe, 
nor for Favour, or Hatred; I will diſturh no 
Man's Right, and will 84 and faithfully ac- 
quit at the Exchequer, all thoſe of whom I xe- 
' ceive any Debts. or Duties belo ing, to he 
© Crown ; 1 will take nothing where y,the King 
may loſe, or whereby his Right may be di- 
* ſturbed, injured, or delayed; I will truly ſerve, 
* and truly return all the King's Writs, accordin 
* to the beſt of my Skill and Knowledge; I wil 
take no Bailiffs into my Service, but ſuch as I 
will anſwer for, and will cauſe each of them 
' to take the like Oaths as I myſelf do, in what 
belongs to their Buſineſs and Occupation; I 
vill truly ſet and return reaſonable and due If 
' ſues of them that be within my Bailiwick, ac 
' cording to their Eſtates and Circumſtances, and 
make due Panels on Juries of Perſons able and 
* ſufficient, and not fu pected. or procured, as is 
appointed by the Statutes of this Realm; I 
b have not ſo d or let to Farm, vor contracted 
for, nor have I granted or promiſed for Reward 
or Benefit, nor will I ſell or let to Farm, or 
contract for, or grant for Reward or Benefit by 
* myſelf, or any other Perſon for me, or for my 
* Uſe, directly or indirectly, my Sheriffwick, or 
any Bailiwick thereof, or any Office belonging 
* thereunto, or the Profits of the ſame, to any 
bperſon or Perſons whatſoever Tri truly and 
. diligently execute the Laws and Statutes of this 


Cc 4 Realm; 
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Realm, and in all Things well and truly be- 
„Have myſelf in my Office, for the Honour of 
* the King, and the Good of his Subjects, and 
< diſcharge the ſame according to the beſt of my 


The Oath of an Under Sheriff, is to the like 
Purpoſe, and almoſt verhatim the ſame with that 
of the High-Sheriff. And the particular Sums to 
be paid the Sheriffs of the ſeveral Counties, to 
"bear the Expences of the Patents for their Offices, 
Paſs their Accounts in the Exchequer, and obtain 
3 their Duietus's, Se. by the Stat. 3 Geo. 1. 4. 16. 
are as follow, vis. e Tm 


Allowances to the Sheriffs . bi 
Io the Sheriff for the County of Bedſord, 
ninety three Pounds and ſix Shillings ; for the 
County of Berks, ninety-ſix Pounds; for the 
County of Bucks, -ninety-ſix' Pounds; for the 
Counties of Cambridge and Huntingdon, ninety- 
Ave Pounds and ten Shillings; for the County of 
'Chefter, ſixty-two Pounds five Shillings; for the 
County of Cornwall, one hundred and two Pounds 
and ſixteen Shillings; for the County of Cunter- 
land, ninety Pounds and two Shillings; for the 
County of Derby, ninety-three Pounds and nine. 
teen Shillings; for the County of Devon, One 
hundred and fix Pounds nine Shillings; for the 
Oounty of Dorſet, One hundred and one Pound: 
fix Shillings; for the County of Eſex, One hun: 
dred and eight Pounds ten Shillings, for the Coun: 
ty of Glouceſter, ninety- eight Pounds and ten 
Sgillings; for the County of Hereford, ninety: 
four Pounds and ſix Shillings; for the County © 
Hertſord, ninety-three Pounds; for the Wy i 
iS ent 
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Kent; One hundred and eight Pounds ten Shillings; 
for the County of karger, ſixty-ſeven Pounds 
and ſeven Shillings; for the County of Lei- 
ceſter, ninety- four Pounds and fix Shillings; for 
the County of Lincoln, One hundred and one 
Pounds and three Shillings; for the County of 


te Middleſex, One hundred and nineteen Pounds 
at three Shillings; for the County of Monmouth, 
to eighty- nine Pounds and three Shillings; for the 


to County of Norfolk, One hundred and one Pounds 
es, and fifteen Shillings; for the County of North- 
un ampton, ninety-1ix Pounds; for the County of 
16. Northumberland, ninety-one Pounds; for the 

County of Nottingham, ninety-five Pounds and 

thirteen Shillings; for the County of Oxon, nine- 
| ty-ſeven Pounds ſeven Shillings ; for the County 
\ utland, fixty-nine Pounds and eleven Shillings 
for the Cöunty of Salop, ninety- eight Pounds and 
three Shillings ; for the County of Somerſet, One 
hundred -and twelve Pounds nineteen Shillings ; 
for the County of Southampton, One hundred and 
one Pounds and three Shillings; for the County 
of Stafford, ninety-five Pounds and ten Shillings ; 
for the County of Suffolk, One hundred and two 
Pounds twelve Shillings; for the County of ur- 
rey, ninety Pounds and two Shillings; for the 
County of Sufſpx, ninety Pounds and five Shil- 
lings; for the County of Wygrwick, ninety-three 
Pounds and ten Shillings z for the County of 
Wilts, One hundred and four Pounds and ten 
Shillings ; for the County of Worcefter, ninety- 
eight Pounds and three Shillings ; for the 2 
of Tor, One hundred and fifty Pounds; for all 
the twelve Counties of Wales, thirty Pounds 


each: And for the County of Weſtmorland, forty 
Pounds ſix Shillings. | | 


3. A 
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| A Coroner is an an ent. Offiqer of hs 
Reale tat deals wholly for the King and Crown, 
There are general] y fur Goropers © 1 * County) 
in ſome Colinties fewer, and in ſome but one, M 
cording to Uſage; And they are elected at the 
County Court, in fall County, by the Frechold. 
ers, upon the King's | 

Coroners are to be Men of good Ability, 
have Lands in Fee _ the County where 

to anſwer all People; and if Mie ts 
County ſhall anſwer br them: There are al 
Special Coroners, within divers Liberties, us well 
as the ordinary Officers in every County; as the 
Coroner of ' the Verge, which is a certam Compaſs 
about the King's Court, &. and ſome Feige 
tions and Colleges are licenſed by Charter to 
point their Coroners within their o Preem 

2 Inſt. 174. 4 Inft. 271. 

Their Authority like that of Sheriff, is 17 
cial and Miniſterial; Judicial, where one comes 
to a viplent Neath, and to take and enter Ap» 
deals of Murder, pronounce Judgment upon 4 * 
out &c. And they are to 1nquire of the 
Lands and Goods and Eſcapes of Murderers ; of 
Treaſure Trove, Wreck of the Sea, Deodands, Cc. 
The miniſterial Authority is where Coroners exe. 
cute the King's Writs, on Exception to 1 728 
rift, as being Party to a Suit, Kin to eit by * th i: 
Parties, and on Defanlt of the Sheriff, Se. 
as Miniſters, Coroners muſt all join in their . 
but as Judges, they may divide and act ſeparate. 
On the Defaults of Sheriffs, Coroners are to im- 
panel Juries ; and in Caſe of two Coroners, if one 

is challenged, the other may execute the Writ, 


G yet both make but one Officer. 4 Inſt. Ay 2 


—_ tw ji MK mul 1 FP”. ORC ARES . — 


— 


+ Rep. 79. 9 Rep. 119. 3 Lev. 399. 2 H. 5. 
1 Salk; 4491. tors its | 251960102) Ax 4 
As the Sheriff in his Turn might inquire of 
all Felonies by the Common Law, ſaving: the 
Death of a Man; ſo the Coroner. can. inquire: of 
no Felony but of the Death of a | Perſon, and 


. that Super viſum Corporit. When the Coroner 
i hath Notice given him of à Perſon ſlain, or ſud- 
| denly dead, he is to go tothe Place where, and 
5 ſhall, by his Warrant to the Bailiffs, Conſtables, 
y Se. ſummon a jury out of the four or five 
0 Neighbauring Towns or Villages, to make In- 
1 quiry upon View; of, the, Body; and the Coroner 
e and Jury are to inquire, into the Manner of Kil- 
(a ling, and all Circumſtances that occaſioned. the 
„ Party's Death; as who were preſent, whether the 
1 dead Perſon was known, Where he lay the Night 
I before, Sc. and examine the Body, if there be any 
| Signs of Strangling about the Neck, or of Cords 
li- about the Members, Sc. Alſo all Wounds muſt 
jez be viewed, and Enquiry made with what Weapons 
\p- given. Stat. 4 Ed.1. 4 Inſt. 291. 
ut And to diſcover the Truth, the Coroner ma 
the ſend his Warrant for Witneſſes, and take their 
of Examination. in Writing; and if any appear guil- 
I. of the Murder, he ſhall inquire what Goods 
xe · and Lands he hath, and then the dead Body is to 


he- be buried: A, Coroner may likewiſe commit the 
the Perſon. to Priſon, who is oy his Inquiſition found 
And ilty of the Murder; and the Witneſſes are to be 
fs; und by Recognizance to appear at the next 
rate. Aſſizes, &. When the Jury have brought in their 
im- Verdict, the Coroner is to inrol and return the 
* one I Inquiſition, whether it be of Murder, Manſlaugh- 
ſrit ter, Gr. to the Juſtices of the next Gaol-Deli- 
21 Very of the County; or certify it unto B. K. 

p Th where 
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where the Murderer ſhall be proceeded againſt. 
If a Coroner doth not come to inquite, having 
Notice of the Death of any Perſon, he may be 
fined and impriſoned by the Juſtices; and he 
ſhall be fined and impriſoned for not certifying 
his Recognizances, and the Evidence and Inquiſi. 
tion taken before him, to the Court where they 
dught. 2 Koll. Abr. 32. Cro. Eliz. 135. Stat. 
1 S 2 P. & M. YE tak | OT 37 6. $55 4, #} 

The Coroner is to ſit on the Body of every Pri- 
ſoner that dies in Priſon} and inquire if he died 
by the Dureſs and ill Uſage of the Gaoler, which 
is Murder: And the Coroner's Inquiſition being 
final, he ought to hear Counſel, and Evidence 
on both Sides. If the Body of a dead Perſon is 
buried before the Coroner comes, he may in Con- 
venient Time take up the ſame, in order to view 
it, and in ſuch Caſe the Town ſhall be amerced, 
as it ſhall be if the Body is ſuffered to lie ſo 
long. that it ſtinks, or cannot be judged how it 
came by his Death, &c. A Coroner may find any 
Nuſance by which the Death of a Man happens; 
and the Townſhip may be amerced : If one is 
flain in the Day-time, and the Murderer eſcapes, 
the Town where done ſhall be amerced, and the 
Coroner is to inquire thereof on View of the 

Body. 5 91. Bro. Coron. 167. 2 Danv. Aly. 
209. 1 Nell. 536. Stat. 3 Hen. 7. 

If a Body 1s drown'd, and cannot be found to 
be. viewed, the Inquiſition muſt be taken by Ju 
ſtices of Peace, on Examination of Witneſſes, 
Sc. A Coroner's Inqueſt may be quaſhed, where- 
upon he is to make a new one; and for Miſma- 
nagement of the Coroner, filing of the Inquiſi- 
tion may be ſtopp'd: If he hath been guilty of 
Bribery, Sc. Commiſſioners may be ordered to 
take a new Inquiſition, on the Teſtimony of 54 

| neſles, 
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neſſes. By Statute, Coroners concealing Felonies, 
Sc. are to be fined, and ſuffer one Year's Impri- 
ſonment: They ſhall not take above 135. 14 
Fee, of the Goods of the Murderer, or out of 
the Amercement of the Vill for the Eſcape, if he 
be gone; and where a Perſon is ſlain by Miſad- 
venture, the Coroner is to take no Fee, on Pain 
of 40 1. 5 Kep. 1 10. 1 Mod. 82. 3 Ed, 1. c. 9. 
3H. „ . 1 1 H 8. c. 7% Þ 3. ty os - 


The Oath of a Corotier adminiſtred by the 
SR 3x (44 fa” ob 8 5 
. U ſhall ſwear, that you will well and 
J truly ſerve our Sovereign Lord the King 
and his ene in the Office of a Coroner, and 
as one of his Majeſty's Coroners for this County 
* of S. and therein you ſhall diligently and faith- 
* fully, do and execute all and every Thing and 
Things belonging to your ſaid Office, accordin 
to the beſt of your Knowledge and Power, bot 
for the King's, Profit and the Good of the People 
within the ſaid County; according to the Di- 
* recon of the Statutes, or Acts of Parliament 
in that Caſe made; taking ſuch Fees as you 
© ought, and without taking any Bribes or Fees 
* more than the ſaid Acts do allow. ; 


So belp you God, 


er a ty. | 
4. A Juſtice of Peace is a Perſon appointed by 
the King's. Commiſſion to keep the Peace of the 
County. where he dwells; but theſe Perſons are 
rather Commiſſioners of the Peace, of whom ſome 
of the greateſt Quality are of the Quorum, bor 
| | | cauie 


% 
* 
* - 


398 Df the Ming und hes PittoNbtivs; 
cauſe Buſineſs of Importance cannot be done with. 
out the Preſenoe of one of them 
And af Juſtice of the Peace is a Judge of Re 
cord, for he may take a Reoognizande el th 
Peace, Which none but a judge of Record — 
dog and hence they are called Juſtices, ayes Mew 
fore: the 1 Ed. 3. ealled Canſervators of the 
Peace. The Power of ap — Juſtices ol Pence 
18 „ in the King, tho they are generally made 
at the Diſcretion 5 the F.. 1 by the 
King's Leave; and the King may alt in every 
County of England as many as he Hall think ft 
Dull Juſt. 8. - Lamb. 186. od 9981: 

The general Commiſſion of the Peace, by Sta: 
tote; bar 1 Eadl. 3. tho before that Time there 
were Confervators and 1 Commiſſioners 
of the Peace in certain Places, but no Commiſſion 
throughont England: At firſt the Number of Jus 
ſrices was not above three or four in a County; 
afterwards they were limited to fix in every 'Coun- 
ty, * whereof two were to be Knights, and two 
Men of the Law. But by Stat. 14 K. 2. Eight 
e of Peace were to be aſſigned in every 

y 3 and the Number of Juſtices has greatly 
—— d fince their firſt Inſtitution, they 
now without Limitation. 1 Inf. 174. Dal. 6. 

NON TEL . . 

Juſtices of Peace are to be reſident in the 
County where appointed; and to keep their Sef- 
ſions four Times a Year, viz. the firſt Week after 
Michaelmas, the E iphany, Eaſter, and St. Thom 
the Martyr, called Breket. They ate to be the 
moſt ſufficient Perſons within the County,' and 
of the deſt Reputation; and they maſt have cer- 
tain Eſtates in Lands to qualify them: No Stew- 
ard of any Lord ſhall be in the Commiſſton of the 
Peace. And Juſtices of the Peace were formerly 

Hey x to 
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to be allowed 48. a Day — 9 _ Attendance 
at the Quarter-Sefſugis2, to be _ the She: 
rifs of Cgunties, Wc. Nom the Qitalafication of 

uſtices ĩ is 100d. a Penn kita, \Freehold: or Copy · 

oldz,1 in e for Lie, or greater Eſtate; or 
certain Herm of twenty - ohe Years, above Incum- 
branes ; Orgacting as Juſtices ſnall forfeit 100 L 
And Attornies, Cc, are ingaJuble. toberaſtices of 
peace. Stat. a H. 5. Gods 4706 . AD. (1! 1 K. 2. 
5 . 101 ns ) 510, J oft to nortel 5 15 

By Wicte of; one: MÞgnevimus, or Clauſe in 
their Commiſſion, every Juſtice af Peace hath 2 
ſeparate Power, and may do all Actz conterning 
his Office: apart and by. himſelf z an * may 
commit a Felle Juſtice upon Treaſon, Felbny or 
Breach; of: the Peace: And this is the ancient 
Power: Which Conſervatprs of the Peace had at 
Common Law: But it has been held, that one 
N of: Peace cannot commit another Juſtice, 

or Bresch of the Pence; though the juſtioes in 
Seſſions may do it. By Vittue of another Ag 
navimus, or Clauſe in the Commiſſion, two bf 
more Juſtices of the Peace (one of the» Quorn 
have a joint Power to inquire by Jury of all 
fences mentioned in their Commiſſion; to — 
Indictments, grant Proceſs, Oc. and to hear and 
try the Offences, which are Matters to be tranſ- 
acted at the Quarter-Seſſions: And by the Sta- 
tutes, in many Caſes they are empowered to act 
where their Commiſſion doth not reach, the Sta- 
tutes [themſelves being a ſufficient Commiſſion. 
Lamb. Jui. 38 5. e Cent. 174. | Wood's Inft. 80. 

The Statutes 4 Hen, 7, C. 2. 33 Hem. g. 6. 
10. and 37 H. 8. c. 7. give a further general Pow- 
er to Juſtices of Peace, than is expreſſed either in 
their Commiſſion or any particular Statute. The 
ann to — * 
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to commit Offenders ;. they 
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rect; W oy og expreſs Power, is given to 


2 0 905 e can admoniſn only; and if 
obe yt ; may make Preſentment of the Of- 
1125 ont e and with his Fellow Ju: 
5 — ermine it in Seſſions 3 or he 

"uy: bind. the. ny a oye to the Peace, or the Good 
VIOur, : Some Statutes, impower one Juſtice 
of. Peace alone to act; ſome require two, three, 
ur Juſtices, & Fe Ad where a ſpecial Authority 


Is given to ] s of Peace, it muſt be exactly 


dg the Ads of. therJulloraprallact be 
good, 2 Salk, 47. 6 Mie 

N Wie of Peace Has, no Need to —— his 
nen when he juſtifieth the doing Things 


as A uſtice z..for the Commiſſion remains with 


Atos Rotulorum of the, N and he is 
called by Commiſſion in open Aſſiſe, or Seſſions. 
Where the Statutes refer à Trial to the Juſtice's 
Diſcretion,; it is ſaid he may examine upon Oath; 
And in ſome Caſes the Teſtimony. of a Juſtice of 
Peace is of as great Force, and ſometimes greater 
than an Indictment of twelve Men on Oath, viz. 
in Caſe of Preſentment of Highways, Force and 
Riots. A Iuſtice certifying into the Aing / Beuch, 
that ſuch a one broke the Peace in his Preſence, 
the Party ſhall be put to his Fine, without a Tra- 
9 8 to the lame. Crompt. 120, Wet Lamb 387. 
1 9. 7 ne 
— Auſtics in their Seſions might originally hear 
determine Felonies; but they at this Time 
only try Petty Larcenies, other Felonies being of 


E tried at the Aſſiſes: But out of Seſſiom 


they commit all Felons, 1 * order: toc gay and it 
is incident to the Office of Juſtices af the Peace, 
alſo bind over Proſe» 
cutors to the Aſſiſes, take and certify Examina. 
tink, r eee © Ge. and 


? = 
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they neglect their Duty herein, they ſhall be 
fined: A Juſtice on We a Perſon that doth 
1 Felony in his on View, without Warrant; but 
if it be on the Information of another, he muſt 
make a Warrant under Hand and Scal for that Pur- 
poſe: And if a Juſtice-1ſſties his Warrant to arreſt 
4 Felon, tho' the Accuſation be falfe, the Tuſtice 
is excuſed, where a Felony 18 committed; but in 
caſe there be no Accuſation, Action will lie againſt 
the Juſtice: Dalt. c. 11. 2 Leon. 187. | 

Where a Juſtice of Peace acts to compel an“ 
other to perform any Thing required by Law, as 
if he commands one to be impriſoned, G. he can- 
not act out of the juriſd iction of his County; but 
he may take Informations any where, to prove 
Oftences in the County where committed, and he 
principally reſides, or take a Recognizance to pro- 
ſecute. | Juſtices have a diſcretionary Power of 
binding to the good Behaviour, on Breaches of the 
Peace, Tc. and may require Recognigance with 
great Penalty of a dangerous Perſon, for keeping 
the Peace; and for Default of Sureties he may be 

committed to Priſon: But a Man giving Security 

n the Court of B. K. may have a Super/edeas to 

the Juſtices ; ſo on giving it to other Juſtices, &. 

bro. Car. 213, 2 Lill. Abr. 131. 5 

Surety of the Peace, and binding to the Good 
behaviour, a Juſtice may grant at the Requeſt of 
ear ny Perſon, or Demand, ex Officio When granted 
on Requeſt of another, he that demands it 1s to 
make Oath of Blows given, or that he goes in 
Fear of his Life, or ſome Bodily Harm, c. And 
perſons doing any Thing tending to the Breach 
> the Peace, by Affrays, Aſſaults, Fighting or 
Garrelling, Barretors, Rioters, Sc. may be re- 
(ured to enter into Recognizances with Sureties 
o keep the Peace, and be -q the Good a” 

D 0 
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ſo Perſons of ill Fame, and ſuſpected to break 


the Peace, and who live a ſcandalous Life, by 
frequenting Gaming Houſes, Sc. Night-walkers, 
common Drunkards, common Whores, Cheats, 
thoſe, that live idly, Ge. But Mifbehaviours 


muſt relate to the publick Peace, and abuſive 


Language, as calling one Rogue, Raſcal, Lyar, 
&c. a hg Breaches of it. Dalt. 263, 268, 292. 
1 Cro. 28. 4 Inſt. 181 G op thei ond} 
If one make an Aſſault upon a Juſtice, he may 
apprehend. the Offender, | and ſend him to Gaol 
111 he finds Sureties for the Peace: And where 
a Man abuſeth a Juſtice by Words before his Face 
or behind his Back, in relation to his Office, he 
may be bound to the Good Behaviour; and if 
the Juſtice of Peace be abuſed. in the Execution 
of his Office, the Offender. may be indicted and 
fined. Io ſay of a Juſtice of Peace, he doth not 
underſtand Law, Sc. is indictable; and Contempts 
againſt Juſtices are puniſhable by Indictment and 
Fme at the Seſſions. Comp. 149. 4 Rep. 16. 3 
Mod. 139. % i 0 0g Bibiz V. 
]uſtices have Power to grant Warrants to bring 
Perſons before them; for arreſting and apprehend- 
ing Criminals; leuying Penalties on Offenders 
againſt Statutes; making Commitments, (5c. 
Aud if Complaint and Oath, be made by a Perſon 
af Goods ſtolen, and that he ſuſpects they are in 
ſuch a Houſe, and ſhews the Cauſe of his Suſpi- 
cion ;; the Juſtice of Peace may grant his Warrant 
to a Conſtable, &c, to ſearch in the Place ſuſpect- 
ed, and to attach the Goods and Party in Whoſe 
Cuſtody they are found, and bring them before 
him or ſome other Juſtice to give an Account: how 
he came by them, and further to abide ſuch Order 
as. to Law appertains: But a general Vane: at 
2909 ene . 16 UW 41200; 2110 
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ſearch all Places, is not ſafe or ſtrictly- lawfully- 
2 Hale, Hit. F. C. 113, 111. 
A Juſtiee may make # Warrant to bring à Per- 
ſon before him only, And it will be gol; though 
it is uſtal to bring Offenders before him, or any 


other! Juſtice of the County, Sr. It a Juſtice 


grants any Warrant beyond his Authority, the Of- 
Reer muſt obey; but not if it be 'where the Ju- 
ſtice hath no Authority: Juſtices may not inter- 
termeddle with Property; if they do, it is action- 
able. But Juſtices of Peace may make and per- 
{wade an Agreement in Petty Quarrels and Brea- 
ches of the Peace, where the King is not intitled 
to a Fine: Though they may not eompound Of- 
ſencee; or take Money for making Agreements. 
5 Reg. 60. Noy 103. 3 Salk, 2117. 
_ Juſtices ſhall not be regularly puniſhed for any 
Thing done by them in Seſſions as Judges: And 
if a Juſtice of Peace be ſued for any Thing done 
in his Office, he may plead the general Iſſue, 
and give the Special Matter in Evidence; and if 
a Verdict goes for him, or the Plaintiff be non- 
ſuit, he ſhall have double Caſts. Though Juſtices 
of Peace may be indicted for taking Money, or 
any corrupt Practice: And if a ſuſtice of Peace 
is guilty of any Miſdemeanor in his Office, Infor- 
mation lies againſt him in B. K. where he ſhall be 
puniſhed by Fine and Impriſonment. Alſo for 
Contempt of Laws, Sc. Attachment may be had 
againſt Juſtices of Peace out of the King's Bench, 
on Motion of the Attorney General, i Mat, 
2 Jac. 1. 1 Neb; 727. Sid. 19292 
The particular Power of Juſtices by the'Statutes 
relates to Alehouſes, Apprentices, -Artificers, Bad- 
gers, Bail, Bakers, Bankrupts, Baſtards, Behaviour, 
Brewers,” Bricks and Tiles, Bridges, Buggery, 


Burglary, Burials, Burning of Houſes, Butchers, 
* D 


d 2 Callico, 


* 
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Callico, Candles, Carriers, Certiorurbs, Chinth 
and Church-wardens, Clipping and Coining, Clo- 
*rhiers, © Coals, Coffee, Conſtables, Conventicles, 
Corn, Cottages, County-Court, Curriers, Cuſtoms, 
Deer-Stealers, Diſſenters, Diſtillers, Drunkenneſt, 
1 7 * | Exciſe, falſe Tokens, Felony, 'Fiſh,” For- 
<ible Entry, Foreſtallers, Fuel, Game and Ga- 
ming, Gaols, Goldſmiths, Gunpowder," Hackney 
"Coaches, Hawkers and Pedlars, Hay, Hedge-break- 
ers, Highways, Hops. Horſe-ſtealing, Houſes of 
Correction, Hue and Cry, Informers, Juries, La- 
bourers, Leather, Lights, Lords Day, Lotteries, 
Malt, Nonconformiſts, Oaths, Papiſts, Parliament, 
Perjury, Pewter, Plague, Poor, Poſt-Letters, Pur- 
veyance, Quakers, Rapes, Recognizances, Recu- 
ſants, Religion, Riots, Robbery, Sacrament, Salt, 
Scavengers, Schoolmaſters, Seamen, Servants, 
'Sewers, Ships, Shoe-makers, Silkthrowers, Soldiers, 
Squibs, Stamp-Duty, Swearing, Taxes, Taylors, 
Tithes, Tobacco, Treafon, Trophy-Money, Va- 
1 5 Victuallers, Wages, Warrants, Watch, 
Watermen, Weights and Meaſures, Windows, 
Wine, Wood-Stealers, Wool, Wrecks, Gr. See 
e eee 
And there are 3 of Peace within Liber. 
ties, Who are ſuch in Cities and other Corporate 
Towns, as the others are for the County; and 
their Authority is all one within their ſeveral Ter- 
ritories and Frecincts, having beſides, the Aſſiſe 
of Ale and Beer, Wood, Victuals, G. 27 H. 8. 


* 


But the King notwithſtanding his Charter to 
the Mayor and others to be Juſtices of Peace with- 
in a City, may grant a Commiſſion of the Peace 
eſpecially in that City or County, to have Juril- 
diction with the Juſtices by Chatter: And i all 
the Jaſtices of a Corporation are — in a 

orce, 
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Force, and will not inquire thereof, the next Ju- 


ſtices of the County ſhall: do it; for the denying 
it, is: 4 Forfeiture of their Exemption from the 
County, 2. Hale's Hiſt. P. C. 4. Mod. Caf. 164. 
By, late $ atutes, if a Juſtice dwell in any City, 
which is a County of itſelf within the County at 
large, he may grant Warrants, Sc. at his dwel- 
ling Houſe, tho! out of his County for which he 
is a Juſticc. The Judgments of Juſtices of Peace 


in their Seſſions, ſhall not be removed into F. K. 


proſecute with Effect, and pay Coſts if affirmed. 
9 Geo. 1.0. 7. 5 Geo. 2. c. 19. | Fe 


75 The Oath of a Fuſtice of Peace. : 


: W. ſhall ſwear, That in the Office of 
Ja Juſtice of Peace, in and for the Count 
* of, Cc. in all and every the Articles in his 
* Majeſty's Commiſſion enjoined and to you di- 
* rected, you will do equal Right to the Rich and 
Poor, according to your Knowledge, and t 
Las and Statutes of this Realm; you ſhall 
er- not be Counſel to any Perſon, in any Quarrel 
e depending before you; you ſhall hold your Seſ- 
ind {MW © fions according to the Directions of the Statutes 
wr. WM 22 that Caſe made; and you ſhall cauſe to be 
fe WM entered the Iſſues, Fines and Amercements that 
8. WM ſhall happen to be made, and all Forfeitures, 
without any Concealment, and ſend an Account 
of them to the Kanga Exchequer, you ſnall not 
* ſpare. any one for Gift or other Cauſe, nor take 
any Thing for doing the Buſineſs. of your Of 
* ice, but the Fees and Allowances accuſtomed, 
and fixt by. Acts of Parliament, &:. and in all 
WARE ISARISS 9 7 
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g. A Conſtable is an Officer over a Hundred or 
in a Pariſh, for! Preſervation of the Peace; there 
being two Sbris of theſe Officers, High Conſta - 
bles; and Petty Conſt able... 

The Statute of Miucliſter, 13 Ed. 1. c. 6. ap- 
points for Converſation: af the Peace, two Cons: 
ſtables in every Hundred, called High Conſta- 
bles; and Continuance of Time, and Increaſe of 
Pesple and Offences, hath under theſe made others 
neceflary in every Town, called Petty Conſtables; 
which are of like Nature, but of inferior Autho : 


_— 


_ rity to the others, and are as it were Aſſiſtants to 


them: Alſo there are other Officers in Tons 
and Pariſhes, as Headboroughs, Tithingmen, &c: 
and where there is no Conſtable, their Duty is the 
ſame ; but they ſeem generally to be for particu- 
lar Boroughs, Tithings and Villages. Dall. 3. 
It is ſaid, Conſtables were Conſervators of the 
Peace before Juſtices of Peace were made; but 
ſome ef our Law Books ment ion, that Conſtables 
were only ſubordinate Officers to the Conſervators 
of the Peace, as they are now to the Juſtices. In 
Places where Head boroughs are appointed, they 
are a Kind of Conſtables, though Conſtables are 
the principal Officers; and there are ſome Things 
Which a Conſtable has Power to do, that Head- 
boroughs: and Tithingmen cannot inter meddle 
with: Indeed in the Abſence of the Conſtable, 
they are chiefly to attend the Service of the Of- 
fiee ; and in a Town or Pariſh, having no other 
Pariſh Officer, the Tithingman, &. is in effect 
the Conſtable of the Place, Pall 3. Owen 205. 
$5.19? > 3 4 7 Is 
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Anciently High and Petty Conſtables were ap- 
pointed by the Sheriff in his Tourn, and ſworn 
there, as well as in the Leet: A Conſtable of 
common Right is to be choſen by the Jury in the 
Court-Leet; and if he be preſent, and refuſe to 
be ſworn in his Office, the Steward may fine him: 
If he is abſent when elected, he ſhall be ſworn 
before Juſtices of Peace; and then if ſuch Con- 
ſtable refuſe to be ſworn, and to take upon him 
the Ofhce, the Homage muſt preſent his Refuſal 
at the next Court, and there he ſhall be amerced. 
At the Court-Leet a High Conſtable may be cho- 
ſen by the Steward, on Preſentment of the Jury, 
where Cuſtom warrants it; but where ſuch Courts 
are not kept, or there is a Neglect in chuſing him, 
the Juſt ices at their Quarter Seſſions may chuſe 
and ſwear a High Conſtable: And he may be 
ſworn out of Seilions, by Warrant from thence, 
Mich. 21 Car. 1. 1 Salk. 175. Mod. Juſt. 13%. 

It Conſtables, Headboroughs, &5c. die, or go 
out of the Pariſh; or in caſe of Refuſal to ſerve 
the Office, two Juſtices of Peace are to ſwear 
new ones, till the Lord of the Manor hold a 
Court-Leet, or until the next Quarter-Seilions, and 
then the Steward or Juſtices may either approve. 
of them, or appoint others to continue in for one 
Lear; and if any of them continue above a Year, 
the Juſtioes of Peace may diſcharge them, and put 
in others until the Lord of the Manor holds a 
Court. Stat. 13 G14 Car. 2. c. 12. | 

All Conſtables are appointed yearly : The High 
Conſtables are now generally choſen and ſworn by 
the Juſtices in their Seſhonsz and Petty Conſta- 
bles and Tithingmen, in each Town, Pariſh or 
Vill, and Choice of them properly belongs to the 
Court-Leet; but they may be elected by the Pa- 
i:ſhjoners,\ and ſworn by a Juſtice, c. who 0 

4 J 
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408 Di dhe eing and his Peerogative; 
Juſt Cauſe may remove them. A Village having 
800 Conſtable, the. uſtices of Peace, by Order + 

Belong, appointed one to ſerve there; for Juſtices 
always exerciſed a Power of appainting Con- 

"bl es: And they are Officers to the Juſtices of 
[I's RFA e Sheriff is to the Court of Kang 

ch. 5715 . 267. 1 Falk. 175, 176. 

ed erſons 802 to this Office ae 10 be 
Men o f Honeſty, Knowledge and Ability z. 
Infants, Lunaticks, . and they are t Men 
of Subſtance, and not of the meaner rt, Alſo 
ſhall be reſident where choſen; and if they be 
not thus qualified, upon Complaint, two * 

y. appoint other Perſons, But Phyſicians, A 

70 , are excuſed by Statute from bearing 
HS Office of. Conſtable, or other - Pariſh-Offices; 

ad pad. Ju ices of Peace, Attornies and Officers of 

urts at ali miner, Barriſters at Law, G. 
th privileged from in this Office; and poor, 
old, ſick and decrepit Perſons, are exempted from 
N BBA: 41. 5 Mod. 96. 2 Hauk. F. C. 63. 
Conſtable. may make a Deputy; but the 
Edt is anſwerable for him, and the Deputy 
muſt be ſvorn.: And Conſtables may appoint a 
eputy, or Perſon to execute a Warrant, when 
on, of Sickneſs, &. they cannot do it them- 

"Viſſenters choſen to the Office of Con- 
ſab „r. ſeru "pb take the Oaths, are to 
make Deputies. f Execution of the Office, 
Who ſhall comply with the Law in this Behalf: 

nd a Woman made Conſtable, by Virtue of a 
2 1 Ar the Inhabitants of a Town ſhall 
1 by Turns, on Account of their Eſtates or 

Houſes, AY hire one to execute the Oſſice for 

, and the Cuſtom is pod. Sid. 335. 2 ns 
3.5 N. SA. ger. erty alle 
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The Office of a High Conftable conſiſts in theſe 
Things « He hath the Direction of the Petty Con- 
ſtables ! Headboroughs and Tithingmen within 
his Hundred. In general, his Duty is to keep 
the Peace; and apprehend Felons, Rioters;” Sc. 
He is to make Hue and Cry after Felons; = 
take Care that the Watch be duly kept in his 
Hundred; and that the Statutes for puniſhy 
Rogues and Vagrants be put in Execution. He 
ought-to preſent unlawful Gaming, Tippling and 
Drunkenneſs, Bloodſhed, Affrays, S. He is to 
execute Warrants and Precepts directed to him by 
Juſtices of the Peace; and make Returns to the 
Seſſions of the Juſtices to all the Articles contained 
in his Oath, or that concern his Office; and he is 
to iſſue his Precept to the Petty Conſtables, to 
make Preſentments of Offences, and cauſe them 
to make their Returns; alſo to prepare Liſts of 
Jurors, levy Gaol-Money, Ge. Dalt. c. 28. 
He ſhall return all Victuallers and Alchouſe- 
keepers that are unlicenſed; and ſuch Perſons as 
entertain Inmates in Houſes, who are likely to 
be chargeable to Pariſnes: He muſt preſent the 
Defaults of Petty Conſtables, Headboroughs, Ge. 
that neglect to apprehend Rogues, Vagrants, and 
idle Perſons, Whores, Night-walkers, Mothers of 
Baſtard Children like to be a Charge to their Pa- 
riſnes, Sc. And alſo . all Defects of Shel 
and Bridges, and the Names of thoſe who | 
to repair them; Scavengers that neglect their Bu. 
ty; and all common Nuſances in Streets and 
Highways; Bakers who ſell their Bread under 
Weight; Brewers ſelling Beer to unlicenſed Ale- 
houſes or Victualling-Houſes; Foreſtallers of Mar- 
kets, Ingroſſers and Regrators, c. At every 
Quarter-Seſſions High Conſtables are to pay to the 
Collectors appointed, and the Treaſurer of the 
4 ; County, 


\ F 


419. Df! the King and his Peetogative.. 
County alb ſuch Money as hath been levied and 
received: by them of the Church-wardens of Pa- 
riſhes for the Relief of Toor in Priſons and Ho- 
ſpitals, & c. And they are to pay Petty Conſtables 
Allowances for palling Vagrants, taking the Cer. 
tiſicates and their Receipts, which ſhall berallow- 
ed in their Account by the Treaſurer of the Conn- 
ty. Dult. 28. Lamb. 123. Kat. 14 & 43 El. 
12 Ann. 5115 145 ; we FE HOME ELD OF TER 316 
By an old Statute, the High Conſtable: may 
determine Complaints of Clothiers and their Spin- 
ners, and other Labourers, relating to not pay. 
ing Wages in ready Money, Cc. which is liable 


to a Forfeiture. of three times the Value of the 


Wages; And he may enter into any Place to 
ſearch for Tenters and Ropes; &c. for ſtretchi 

of Cloth and if he finds any, he may ſeize — 
deface- them, Cc. And Perſons reſiſting the Con- 
ſtable, to forfeit 10 J. Kat, 4 Ed. 4. 39 Ein. 
cone ib ods anion ene er 

be Duty and Office of Putty Conſtables, in their 
ſeyeral) Towns, Pariſhes, Sc. is generally much 
the ſame as the High Conſtable's in his Hundred: 
Theſe Officers are to keep the Peace; and as 
Conſervators thereof, they may command Afﬀeray- 
ers to depart, c. and not ceaſing, but making 
Reſiſtance, may put them in the Stocks, till they 
can carry them before ſome juſtice, or to the 
N and may break into a Houſe to ſee the 


edce kept; make freſh Purſuit into another 


County, Sc. They may command all Perſons to 
aſliſt them, to prevent a Breach of the Peace; 
juſtify Beating another, if aſſaulted; and if they 
happen to be killed doing their Duty, it will be 
taken to be Premeditated Murder: They may, 
without any Warrant from a Juſtice of Peace, ta 
into Cultody 


tung 


any Perſons whom they ſee: commit» 


c@ Tc. —Cck - oc _— — D 
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ting a Feldny; or Breach of the Peace; tho! if it 
be out of their Sight, as where a Perſon is ſeized” 
by another; Sc. they may not do it without a 
Juſtices Warrant. And a Conſtable cannot de- 
tain a Man at his Pleaſure, but only ſtay him 
5 to bring him before a Juſtice, to be examined and 
committed, Sc. Dall. c. 1, 8. Lamb. 126, 141. 
k H. E. C. 135. 8 Leon. 309 4 e 
If any Offence be done, for which the Conſta- 

ble may arreſt without Warrant, he may convey 
the Offander to the Sheriff or Gaoler of the Coun- 
ty; and a Conſtable by his original Authority, 
for Breach of the Peace, and ſome Miſdemeanorg 
that are not Felony, may impriſon a Man: But 
tis ſafeſt and beſt, to bring Ottenders to a Juſtice, 
who as the Caſe ſhall require, will either Bail or 
commit them to Priſon. Conſtables may not 
5 Night-Walkers, on bare Suſpi- 
cion only of their being of ill Fame; if they 
are not found breaking the Peace, or doing ſome 
unlawful Act, c. And in London they ought to 
be cautious, -what Perſons they ſend to the Compe 
ter, taken up at Night, for fear of Actions for 
falſe Imprifonment. 2 Hal“ Hift. Fl. C. 88, 89, 90. 
One Part of the Office of Conſtables is At- 
tendance upon Judges of Aﬀize, Juſtices of Peace 
at their General and Special Seſſions, and other 
Meetings, to execute Warrants, and preſent Offen- 
ces upon Oath; and they muſt attend at Courts 
Leet, and on Coroners, for executing Warrants, 
Ce. Petty Conſtables are to execute the Warrants 
of 2 and not diſpute it where the Jaſtice 
hath Juriſdict ion, and the Warrant is lawful: And 
being ſworn Officers, they need not ſhew their 
Warrants when they come to arreſt any one. 
But if the Jaſtice's Warrant doth not ſet forth 
{ue ſpecial Matter therein, it is unlawful, _ if- 
% * 3 P Aa Us 


FFS 


a Juſtice of Peace fends,a Warrant to a Conſtable 
to take up one for Slander, &. the Juſtice ha. 
Fig no Juriſdiction in ſuch Caſes, the Conſtable 
ought not to execute it; if he does, he is liable 
B Are14S. 5 ops x. 
the Conſtable; is the proper Officer to a 
"Juſtice, of Peace; and bound. to execute his law- 
Til Warrants; if a Warrant be directed to auy 
Conſtable. b: Name, commandiug him to execute 
the Ce ugh he is not compellable to 

out of his own Pariſh, yet he may if ll 


to Action of falſe Impriſonment. 10 Rep. 76. 2 


4 nd execute it in any Place in the County, and 


hall be juſtified by the Warrant for his ſo doing; 
but if the Warrant is directed to all, Conſtables, 
T. generally, no Conſtable can make Execution 
'of it cut of his, Precinck. 1 Salk, 175. 
By Warrant from a, Juſtice, a Conſtable ſhall 
ſell the Goods of an Offender apprehended to 
diſcharge the Expence of carrying him to Gaol: 
Tt, he hath no Goods, then the Town, where he 
was taken, muſt be at the Expence; and the 
Conſtable, with three or four of the principal In- 
habitants, may impoſe a Tax on every ;Inhabr 
tant, Sc. which being allowed by a Juſtice, of 
Peace, the Conſtable By his Warrant may levy it: 
And if the Inhabitants refuſe to make a Kate, 
tuo Juſtices may by their Warrant compel them 
to it. Seng Jac. 1. c. 10 
Conſtables, Headboroughs, Sc. having laid 
out Money in their Offices, they and the Inhabi- 
tants may tax all Perſons chargeable by the 43 
Eltz. c. 2. concerning the Poor, as every Occupier 
of Land, Sc. which Rate being confirmed by two 
Juſtices, the Conſtables may levy it by Diſtreſs 
and Sale of Goods, Sc. Conſtables ſued may 
plead the General Iſſue, and give the ſpecial Mat- 
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ter in'Evfllencs, for au) Thing dene in theit Of. 
fices.” And if a Conſtable doth not his Duty, he 
may be indlicteck and fined by the Juſtices of Peace. 
F 10 OILUIRE A 07 
And the Duty of Conſtables under particu! 
Heads, extends to Affrays, Alehouſes, Arms, Ar- 
refts, Artificers, Bakers, Baſtardy, Bawdy-Houſes, 
Bridges, Pntter, Buttons, Carriages, Cattle, Cle 
thiers, Coals, Conventicles, Cuſtoms, . Deer-ſteat 
ing, Deſerters, Diſtillers, Diſtreſs, Drunkenneſs, 
Dyers, Eſcapes, Exciſe, Felons, Fiſh, Foreible 
Entry, Foreftallers, Game, Gaming, Gaol and 
Gaolers, Gun-powder, Hawkers, Hay-marke 
Hedge-breakers, Highways, Horſes, Hue and Cry, 
Inns, Juries, Labourers, Land-Tax, Malſters, Mea- 
ſures, Militia, Night-walkers, Orchards robbed, 
Phyſicians, 'Plague, Popiſh Recuſants, 'Poſt-Let- 
ters, Preſentments, Priſons, Priſoners, , Riots, 
Rogues, Robbery; Sabbath, Servants, Shoe-makers, 
Soldiers, Swearing, Taylors, Tithes, Tobacco, Va- 
grants, Watch, Warrants, Weights, Wreck, Cc. 
See Comp. Pariſb- Officer 7 Edit. 
Under all which Heads above, the Conſtable's 
Buſineſs is chiefly in ſerving Warrants, making 
Commitments, and levying Penalties, &c. b 

der of "Juſtices. 
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"7 OV ſhall well and truly ſerve our Sove- 
I ' reign Lord the King, and the Lord of this 
Leet, (if appointed in the Court-Leet) in the 
* Office © of à Conſtable, in and for the Hun- 
dred of A. or Pariſh of, Str. until you be there“ 
* of diſcharged, according to due Courſe of Law, 
* or for the Year enfuing, and until another ſha 


on — * — = _ | 
_ CTY 8 * 5 : 


— RS a. of - " = 9 #*S 
— — © 8 4 


©..x 
— — tt. =. 
* * © _ — 4 l g 
Z 
hl 8 17 1 _ * # ſb 


„ oe —— ot 


= * ——ů K—v—;v——ůů— ů —· a — * 
I — A — 
1 — — mY - 
* 


— 


- * by = - 2 » 
* — — * u Tn, 2 = l 
— p ® \ nb _ — 1 
* ; — M 5 _ 3 
— 5 3 by 

g f = =. « — R J b 
_ FY and 4 J 2 * * = 

, * = by . 

- — m__ 


— — — 
_— Ce 
— 


1 

ö [1 
1 
| 
1 
| 
1 


= 
= — 


*%- a 


an ER 


— 
— 


n 


— — 


* —— 


474 Of the Ming and his Prerogatibe. 
de {worn in your Room: You ſhall from Time 
sto Time well and; truly do and execute all 
1 Things belonging to the ſaid n according 


[2 151% > hoſt 1 pp be ar 
10 | " So telp you Ged 


20 F Conſtables » 2 ky to the fa 8 
moſt conſiderable Articles relating to their Duty 
and Office, in the ohh: Marped.: 16 49 


Hail SOT; eee 


hn of ancient Oath 05 4 High Cola, 


o ſhall e That vou ſhall well and 
1 truly ſerve our Sovereign Lord the King 
Lin 1 the Office of a Conſtable: You ſhall ſee ang 
1 cauſe; the Peace to be well and truly kept and 
preſerved, ſo far as in your Power Iieth. You 
mall arreſt all ſuch Perſons as in your Sight or 
« + Prefenge- ſhall ride, or go armed offenſi * of 
© ſhall-commit or make any Riot, _ 
other Breach of his Majeſty 's Peace: You ſhall 
f do your beſt Endeavour, upon Complaint to 
„yon made, to apprehend all Felons, and Rot- 
. ers, or Perſons riotouſly aſſembled; and if any 
© ſuch: Offenders ſhall make Reſi ſtance with 
Force, you ſhall levy Hue and Cry, and ſhall 
© purſue them till they be taken. !You-ſhall 
* allo do yonr beſt Endeavour, that the Watch 
in and about your Hundred be duly kept, for 
i the apprehending of Vagabonds, Rogues, Night- 
* /walkers, Eaves · droppers, Scouts, and other ſu- 
© ſpected Perſons, and of ſuch: as go armed, and 
2 the like. And that Hue and Cry be duly raiſed 
and purſued, according to the Statate of Min- 
* cheſter, againſt Murderers, Thieves, and other 
; Felons. And that the Statutes made for pu- 
I 5 niſhing 
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niſhing Rogues, Vagrants, and fach other idle 
Perſons, as come within Fr Bounds and J i- 
- mits, be duly put in Execution, Tou ſhall 

have a watchful Eye upon ſuch Perſons as ſhall 
maintain or keep any common Hecuſe, or Place 
* where any unlawful Game is or ſhall be uſed : 
©. As alfo' on ſuch that ſnall frequent ſuch Places, 
© of ſhall uſe or exerciſe any unlawful Games 
there or elſewhere, contrary” to the Statutes. 
* At your Seſſions, the Aſſizes or Leets you ſhall 
* preſent. all and every the Offences dones con- 
© trary to the Statntes of the 1ſt, ath and 21ſt 
* of James I. to reſtrain the inordinate haunting 
and tippling in Inns, Alehouſes, and other 
victualling Houſes, and for the repreſſing of 
Prunkenneſs. You fhall there liketviſe true 
© Preſentment make of all Blood- ſneddings, "AF 
© frays,” Out- cries, Reſcous's, and other Offences 
committed or done againſt the Peace within 
your Limits. Tou ſhall once every Year, du- 
ring your Office, preſent at the Quarter-Seſ- 
ſions all Poprſh Recuſants within your Liberty, 
and their Children above nine Vears old, and 


their Servants, (viz. their monthly Abſence 


from the Church) 3 James I. cap. 4. Lou ſhall 
well and duly execute all Precepts and War- 
rants to you directed from the ſuſtices of the 
Peace of the County, or ſuperior Officers. In 
Time of Hay or Corn Harveſt, upon Requeſt, 
* you; ſhall cauſe all Perſons fit, to ſerve by the 
Day, for the Mowing, Reaping, or getting in 
of Corn or Hay. You ſhall in Zaſter Week, 
(now the 26 December) cauſe the Pariſhioners 
* of the Pariſhes within your Liberty to chuſe 
* Surveyors for mending the Highways, Sc. And 
%u ſhall well and duly, according to your 
« Knowledge, Power and Ability, do and exechte 


* all 
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416 Of the King and his Pꝛetogattue. 
© all other T ch belonging to the Office and 
Duty of a Conſtable, ſo long as you ſhall con- 

7 Fo So help yon God. 
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72 O ſhall ſwear, that you Will well and 
IJ truly execute the Office of a Petty Con- 
* ſtable, (Tithingman, or Headborough) of and 
for the Pariſh of, &c. His Majeſty's Peacg you 
* ſhall keep, and ſee it kept by others, aan 
as in you lieth; in the Preſence of the High 
© Conſtable, you ſhall be aiding and aſſiſting to 
him; and in his [Abſence you ſhalbezerciſe his 
Office, according to your Power and Know- 
© ledge, till another be choſen in your Place, or 
you be legally diſcharged.” * btn” 
Za . So help you Cad. 
33 
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Of publick Offences committed againſt 
"the King and the People, and their 
Dunichment. FER} Aer 348 h TI 7 4 
Fe. 274 r #4: 59; 559 V 3 - 4 
N Offence is a Crime or Fault laid to 
--a Man's Charge, which may affect the 

Life, Fortune or Poſſeſſions of another; 
or it is an Act committed againſt a Law, and 
puniſhable by it: And Offences are various and 
many; but the moſt common and publick ones 


e 9 A 


— 


1 44 


1. Hich Treaſon. ) 


1 »* # 
* . oe 5. + 4-4 . S 1 
6. R by * 


2. Petit Treaſon. | 7. Rape. 

3. Murder. Crime 8. Sodomy. 

4. Felony. 9. Forgery. 

5. Burglary. 10. Perjury, Se. 


Treaſon is defined to be an Offence committed 
2gainſt the Security of the King and Kingdom: 
At Common Law there were different Opinions 
concerning High Treaſon, and before the Statute 
25 Ed. g. it was a very uncertain Crime; for the 
killing 6f. the King's Brother, or even his Meſ- 
ſenger, was taken to be included in it; fo when 
Acts tended to diminiſh the Dignity of the Crown, 


and where a Man grew popular, this was conſtrued 
to be incroaching Royal Power, and held to be 
Treaſon : But ſince the making that Act, there 
can be no Conſtructive Treaſon. 1 Hawk, os. 
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The Treaſons by the CE HSE Statute 
4 thall, divide e 
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> 45 ich Treaſon again ſt the fl and Queer $ 


' 081999: Perſon, Ge. and the Crow. 


2. Treaſon in Levying War againſt the King 


in his Realm. 


100 3. By Adhering to the King 85 Enemies, with 


in the Realm, or aiding them elſewhere. 


Mebs han Tiolating or deflowering the Qsen, or 


wn +-4;the King's eldeſt Daughter. 
« AI . By Counterfeiting the wanne Great or 


rl! V akne Seal, or his eee | Aude 
itte 58 4 71 * $7700 
4551 413 By: the Statute. 25 Ed. 3. c. 2. To compel 
or imegine the Death of the King, Queen, or 
their eldeſt Son and Heir, is High [Treaſon : 
5 „een it muſt be manifeſted by ſome Quert Act; 
as by providing Arms to do it, conſulting to lery 
War againſt him, writing Letters to excite others 
to join therein, aſſembling Perſons: in order to 
impriſon or depoſe the King, or to get him into 
their Power, Oc. «theſe Acts are ſufficient to prove 
that one compaſſed or imagined the Death of the 
King, and to make a Man dul pa Fiigh Trea- 
fon! 3 Inſt. 6, T 26.5%! 943 5 
lt was formerly held that:camjaſing. by bete 
Words, is not an Overt-AG& ta make this Crime 
Treaſon ; but it hath been adjudged, that Word 
+ are an Overt-A& : Such deliberate Words as fhe\ 
a direct Purpoſe againſt the King's Life, will 
mount to an Overt-Act of compaſſing or imagilt 
ing the King's Death ; for as the compaſſng 0 
imagining the Death of the King is the Treaſon 
Words ate the maſt natural. Way ef expreſi 
* 418 r of the Heart, and * be £ 15 
vi 


6 and cords. LIES SST 
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Evidence of it: And any external Act, which 
may be a Manifeſtation of ſuch Imagination, is 
an Overt-Act. But if Words are ſet down in 
Writing, and kept privately in a Man's Cloſet, 
they are no Overt-Act of Treaſon, except the 
Words are publiſned. Cro. Car. 242; t Hauk. 
. C. 40, 41. fel. 20. 3 | 
Words of Perſuaſion to kill the King; are Overt 
Acts of compaſling his Death; and it is held, that 
he who intendeth by Force to preſcribe Laws to 
the King, and to reſtrain him of his Power, doth 
intend to deprive him of his Crown and Life; 
| that if a Man be ignorant of the Intention of thoſe 
who take up Arms againſt the King, if he joins 
als WW in any Action with them, he is guilty of Trea; 
er ſon: And that the Law judges every Rebellion 
on: W to be a Plot againſt the King's Life, and a Depo- 
t; ſing: him; becauſe a Rebel would not ſuffer that 


ev) King to teign and live, who will puniſh him for 


hers Wl Rebellion. Moor 620. 2 Salk, 63. 
r to Jo ſay the King is a FPapiſt, or that he intends 
into to introduce Fopery; intending Death or bodily 


rove i Harm, or a Reſtraint of the King's Perſon; or 


f the to incite an Invaſion, Ic. and ſuch Intentions de- 


dared by Printing, Writing or Speaking, the Of- 
tenders. ſhall be adjudged Traitors. Hat. 13 Car. 2. 
And if any Perſon ſhall maliciouſly, by Writing 
or Printing, (affirm; that the King is not lawful 
King; or that the pretended Prince of Wales, 
Sc. hath any Title to the Crown, he ſhall be 
guilty of Treaſon; And hindering any one, who 
u next in Succeſſion, from coming to the ſame, is 
High Treaſon, by the Statutes 12 V. 3. 12 
Ann. 4 3 bid. 5, Ta $691 19,8; 5 p47 $3024" > 
Under: the Head of compaſſing and * 
nend, dug of Treaſon er 
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430%. 

Circumſtances is puniſhed as High Treaſon'; and 
Men's Actions are governed by their Totentions, 
, TOR! 
2. To levy War againft the King in his Realm 

3s High Treaſon, by the Statute of Edu. III. and 
Was ſo at Common Law. But, as in Caſes of 
Treaſon, there muſt be an Overt-Act; a Conſpi- 

racy of Compaſſing to levy War is no Oyert- Act, 
unleſs a War is actually levied; though if a War 
be levied, then the Conſpirators are all Traitors, 
altho' they are not in Arms: And a Confpiracy 
to levy, War, will be Evidence of an Overt- Ad 
for compaſſing the King's Death; but if the 

Charge in an . Indictment be for levyin War a 

only, it muſt be proved that a War Was Jevied, M 

to bring the Offender under this Clauſe of the 


£ » 


_-Statute; 12 . 8, 9. H. F. C. 144% 
pPetſons raiſing Forces for any publick End or y 
Purpoſe, and putting themſelves in à Poſture of M 7 

War, by chuſing Leaders, and reſiſting Conſtables, n 

or the Guards, &c. is High Treaſon: And thoſe MW © 

ho make an Inſurrection in order to redreſs 2 1 

publick Grievance, whether it be a Real or Pre b 

tended one, are ſaid to levy War againſt the King, MW w 

though they have no direct Deſign againſt his Per WM is 

ſon. Where great Numbers by Force endeavour I 
8 to remove certain Perſons from the King, or u 

lay violent Hands on a Privy Counſellor, or te-. KR. 

venge themſelves againſt a Magiſtrate for execu th. 
ting his Office; or to deliver Men out of Priſon MW th 


or reform Religion or the Law, te pull down al yo 
Bawdy: Houſes, or throw down all Incloſures ii va 
general, Sc. theſe Acts will be High Treaſon 
Bat where a Number of Men riſe to remove 
Grievance to their private Intereſt, as to pu 
” down a particular Incloſure, c. they * on! 

4 | het. woke 


Ok Publick Offences, 421 
Rioters. Sid. 358. 3 Inſt.g. Hel. 75. 1 Hawk 
. & TOC Aan „ | 
if two or more conſpire to levy War and one 
of them alone raiſes Forces; this ſhall be adjudged 
Treaſon in all. And not only ſuch as directly re- 
bel and take up Arms againſt the King; but alſo 
thoſe who in a violent Manner withſtand his 
lawful Authority, or attempt a Reformation of 
his Government, do levy War againſt him: And 
therefore to hold a Fort or Caſtle againſt the 
King's Forces; or keep together armed Men in 
great Numbers, againſt the King's expreſs Com- 
mands, have been held Treaſon, Dyer 98. 3 Int. 10. 
But if where a Rebellion is broke out, Perſons 
join themſelves to Rebels, Cc. for Fear of Death, 
and return the firſt Opportunity, they are not 
guilty of this Offence. Mel. 76. {9916 (3 
3. To adhere to the King's Enemies within his 
Realm, or give them Aid in the Realm, or elſe- 
where, is I reaſon by the Statute: Here Adhe- 
rence; may. be proved by giving the Ri_gs Ene- 
mies Comfart or Relief, or being in Counſel with 
athers, to levy. any ſeditious Wars; and the De- 
lirery or Surzender of the King's Caſtles or Forts, 
by the Captains thereof, to the King's Enemy, 
within the Realm or without, for Reward, &. 
is an Adhering to the King's Enemies, and High 
Treaſon by 25 Ed. 3. Jluch 
It has been adjudged, that Adhering to the 
King's Enemies is an Adhering againſt him; and 
this Adhering to the Enemies of the King out of 
the Realm will be Treaſon : One who was be- 
yond Sea, having ſolicited a foreign Prince to in- 
vade the Kingdom, was held guilty of High Trea- 
ſon, and triable by the Stat. 25 H. 8. But Adhe- 
rence out of the Realm muſt be alledged in ſome 
20 2 7 E S 3 f : Place 


4% Df Piblity" Otfetices,” 
bie Engng: 3 I 10, u FC . De 


Fubzeers of the King, in open War, or Rebel. 
lion, are not the King's Enemies, but Traitors; 
and if a Subject join with a foreign Enemy, and 

come into England with him; if he be taken 
Priſoner, he ſhall not be ranſomed or proceeded 
.againſt as an Enemy, but as a Traitor to the 

Ks „But an Enemy coming in open Hoſtility 
into this Kingdom and taken, ſhall be either execu- 
ted by Martial Law, or ranſomed ; for he cannot 
be indicted of Treaſon, becauſe he never was 

within the Allegiance of the King. 3 Inf. 11. 
When one knows that another hath committed 
Treaſon, and doth not reveal it to the King, or 
his Privy Council, or ſome Magiſtrate, that the 
Offender may be ſecured, &c. it is High Treaſon 
by our ancient Law : But there muſt now be 
an Aſſent to ſome outward Act, to make conceal- 
ing it Treaſon. 3 Inſt. 138. If any Officer or 
Soldier of this Realm hold Correſpondence with 
any Rebel, or Enemy to the King; or give them 
any Advice, Information by Letter, Meſſage, 
55 it is declared Treaſon by the Statute 2 & 3 

ng. f | 3 

4. To violate and deflower the King's Wife, 
or his eldeſt Daughter unmarried, or the Wife of 
the King's eldeſi Son, are Treaſon within the 
Statute of King Ed. III. Alſo violating the 
Queen's Perſon, c. was High Treaſon at Com. 
mon Law, becauſe it deſtroyed the Certainty of 
the King's Iſſue, and conſequently raiſed Conten- 
tion about the Succeſſion. H. P. C. 16. 
Not Pm Violating the Queen Conſort is High 
Treaſon, but alſo her yielding and conſenting to 
It 1s Trealon in her; but this doth not extend ta 


a Queen 


Ok Publick Difences, 423 
2 Queen Dowager: 80 likewiſe Violating the Wife 
of the Prince, it is Treaſon only during the Mar- 
riage. And the eldeſt Daughter of the King is 
ſuch a Daughter as is eldeſt not married at the 
Time of the Violation, which will be Treaſon, 
although there was an elder Daughter than her, 
who died without Iſſue; for now the Elder alive 
has a Right to the Inheritance of the Crown, ' 


* 


upon a Failure of Iſſue Male, 3 lf. 9. 


The Treaſon againſt the Queen's Life, mentioned 
ia the Statute, muſt be alſo during the Coverture; 
and it extendeth not to a Dowager, Queen, id. 

F. To counterfeit the King's Great Seal, Privy 
Seal, or his Money; or bring falſe Money into 
this Kingdom, counterfeited like the Money of 
England, to make Payment therewith in Deceit 
of the King and his People, theſe are High Trea- 
ſon by the Statute of Ed. 3. . WET 3% thr 

As to Counterfeiting the King's Seal, it was 
Treaſon, by the Common Law; añd the Statute 
25 Ed. 3, mentions only the Great Seal and Privy 
Seal ; for the Counterfeiting of the Sign Manual, 
or Privy Signet, is not Treaſon within that Act; 
but by 1 C2 P. & M. Thoſe who aid and cons 
ſent to the Counterfeiting of the Great Seal, are 
equally guilty with the Actors; but an Intent or 
going about to counterfeit the Great Seal, if it 
not actually done, is not Treaſon; there muſt be 
an actual Counterfeiting, and it is to be like che 
King's Great Seal. 3.4uft. 15. H. P. C. 18. IT, 

And the fixing the Great Seal to a Patent, 
without Warrant, or raſing any Thing out of a 
Patent, and adding new Matter therein; ortaking 
off the Wax impreſſed by the Great Seal from one 
Patent, and fixing it to another, are not within 
this Law: But here, tho this be not à Counter- 

a OS B84 7 7-1 wg" 
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e been adjudged'a Mifpriſton of Trees 
the a Degree 3 Inft. 16. Kel. 80. 
„ At nmon Law, Far ing. o f the Kings Money 
Was Treaſon ; as; Counte) Bed, it 15 by the Stat, 
BE. 3. And For 15 or Counterfeiting foreign 
a made current here by Proclamation, 15 
_ bkewile, High Treafon by 1 "Mat 6. 6. And as 
thoſe Perſons that coin Money withont the King's 
Authority, are guilty of Treaſon; fo are thoſe 
who. i Authorit to do it, it they make it of 
greater Alloy, or leſs Weight, than they ought, 
In caſe of bringing counterfeit Money into this 
Kingdom, it muſt be actually counterſeited, ac. 
condipg. to the Likeneſs of Engliſt Money, and is 
to be knowingly brought over from ſome foreign 
Nation, not from any Place ſubject to the'Crown 
& England ; , and muſt be uttered in Payment, 
3 Inſt. 17. H. FP. C. 20. 
= N „ Trials for High Treaſon ſhall ben according 
1 to the Courſe of the Common Law, and not 
. otherwiſe ; But Treaſons committed out” of the 
Realm, may be tried in B. R. as if the Offence 
had been done in the County of Midalrſem; alſo 
they may be inquired of and tried in ſuch Coun- 
RF Bt the King thinks fit, Sc. Perſons indicted 
or. Treaſon are to have a Copy of the Indictment 
Hve Days before Trial, to adviſe with Counſel; 
all | he, admitted to make a full Defence, by 


| . | Kd Witneſles, Sc. and: there muſt? be two 


+ lawful Witneſſes to the ſame Overt-Act, or two 

Ads of the ſame Treaſon, produced Pas to Face, 

tao make out the Treaſdn apainft them. Sat. 35 
bh 182 F. & M, 10. 9 CER 


"Pitt 1 5 on is where one out of Malice 44 
away the Life of a Subject to whom he owes 
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ſpecial Obedience and is called Petit Treaſon, iti 


reſpect to High Treaſon, which is àgainſt th 
King: It may be committed where a Servant kill 


: 


his Maſter, a Wife her Huſband, or a Secular” or 


Religious Ferſon killeth his Prelate or Superior. 
And Aiders, Abettor 8 and Procurers f 2 : 
the Act: But if the Killing is upon a füdden fäl. 
ling out, or Se Defendendo, &c. it is not Petit 


Treaſon, 25 Ed. 3. c. 2. 3 In. 20. H. HC 4: 5 


This is a Crime committed againſt the 
tho! not againſt the Supreme Head; and if a Ser- 
vant kills his Miſtreſs, or the Wife of his Maſter, 
ſhe is Maſter within the Letter of the Statute, 
and it will be Petit Treaſon, A Servant intend- 
ing to kill his Maſter; laid in wait for that Pur- 
pole while he was his Servant, but did not do it 
till he had been a Year out of his Service; it was 
adjudged Petit Treaſon : And if a Servant procure 
another Perſon to kill his Maſter, and he kills him 
in the Servant's Preſence; this is Petit Treaſon 


in the Servant, and Murder in the other; but if 


the Servant be abſent, he will be only acceſlary to 
the Murder. 3 Inf. 20. Moor 91. H. P. C. 23. 


If a Wife and a Stranger kill the Huſband, it 


is Petit Treaſon in the Wife, and Murder in the 
Stranger: And where a Wife and her Servant 
conſpire to kill the Huſband , and the Servant 
alone in the Wife's Abſence killeth him, it ſhall 
be Petit Treaſon in both. If the Wife procure a 
Servant to kill her Huſband, both are guilty of 
Petit Treaſon ; and if a Stranger procures a Wife 
or Servant to kill the Huſband or Maſter, he may 
be indicted as acceſſary to Petit Treaſon. Dal. 
337. Crompt. 41. Dyer 128, 332. | 


A Maid Servant and a Stranger conſpired to rob 
mne Miſtreſs, and in the Night the Servant opened 


7 , the 


the Door, and let in the Stranger into the Houſe, 
who killed her Miſtreſs, ſhe lighting him to her 
Bed, but neither ſaying nor doing any Thing, 
only holding the Candle; and this was held Mur- 
der in the Stranger, and Petit Treaſon in the Ser- 
vant. Dyer 128. A ir ar Ns 

By our Lam Petit Treaſon implies Murder, and. 
is the higheſt Degree thereof: And it is {aid that 
in Petit Treaſon two Witneſſes are required to 
the Indictment; but not to the Trial of it, for it 
1s not within the Statute 7 W. 3. 2 Hawk. 258. 


Marder is a wilful and felonious Killing of a 
Man, upon Malice forethought; ſo as the Party 
wounded or hurt die within a Year and a Day: 
And if one dies in that Lime, through diſorderly 
living, it ſhall be no Excuſe, the Wounds. will 
be judged the principal Cauſe of his Death. 3 
e 1 N 

There are many Ways of committing this 
Crime, cf Murder; as by Weapon, Poiſon, Cruſh- 
ing, Bruiſing, Smothering, Strangling, Starving, 
Se. which I ſhall here treat of under, 


; . Murder done out of Malice prepenſed. 
2. Manſlaughter or Killing without Malice. 
4 95 or Killing Juſtifiable and Excu- 


lable. 


1. In Murder tis Malice makes the Crime; 
which 1s either expreſs, where it may be evident - 
ly proved there was former Ill-will, and the Kil- 
ling is with a ſedate Mind, and formed Deſign, of 
doing it ; or it is implied 'by Law, when one kills 
another ſuddenly, having nothing to defend him- 
ſelf, as going over a Stile, and the like, He — 

© 10 0 
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doth a cruel and voluntary Act, whereby Death 
enſues, doth it of Malice prepenſed and Fore - 
thought, in the Efteem of the Law: And if a 
Perſon in cool Blood maliciouſly and ' deliberately 
beats another in ſuch a Manner, beyond any ap- 

arent Intent of Chaſtiſement, that he dieth; it 
is Murder by expreſs Malice. So where a. Man 
executes his Revenge, on a ſudden Provocation, 
in ſuch a cruel Manner, with a dangerous Wea» 
pon, as ſhews à malicious Intention to do Mil: 
chief, and Death follows, tis Malice expreſs, 
from the Nature of the Fact. 3 Inft.51.. H. HC. 
47, 49. Kel. 64, 127. . 

If one lays Poiſon to kill a certain Perſon, and 
another takes it, and dies; or if having Malice 
| to a Man, ſtrikes or ſhoots at him, but miſſeti 
if him and kills another Perſon; theſe are Mur 
; der: And by Poiſoning, and where one killeth 
another without Provocation, Malice is implied. 
If one reſolves to kill the nett Man he meets, 
and does kill him, it is Murder, though he knew 
him not; here Malice is implied againſt Mankind. 
Where two Perſons meet and fight, on a prece - 
dent Quarrel, and one is killed; or if a Perſon 
upon a ſudden Quarrel appears to be Maſter of 
his Temper, and kills another, it will be Murder; 
For when Perſons fight after a former Quarrel, it 
ſhall be preſumed to be out of Malice; and if two 
Men fall out in the Morning, and meet and fight 
in the Afternoon, if one of them is killed, this is 
Murder; their After-meeting is of Malice. If two 
Perſons fight a Duel, upon ſome Quarrel Prece- 
dent; and one of them be killed, both Principal 
and Seconds are guilty of Murder. 3 Inft. 51, 52. 
Kel, 27. Plowd. 478. H. F. C. 51. 1 Hawk. 8 l. 


A Man 
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A Man being proyoked by Words or Geſtures, 
makes à Puſh, at a Perſon before his Sword is 
drawn, and thereupon à Fight enſues, wherein he 
who. made the Aſſault kills the other, this Will 

be Murder; but if he had made no Puſhs till the 

other's Sword was drawn, it would have been 
only Manſlaughter in the Perfon killing. And if 
one upon à Quarrel with another tell him that he 
will not ſtrike firſt, but will give ſuch other a Pot 
of. Ale to ſtrike him, and thereupon the other 
rikes bim, and he kills the other, he is guilty 
of Murder ; this being only a Cover to his mali- 

.cxous Intention. Rel. 55, 61. H. F. C. a8; 

Wpere a Perſon aſſaults another with Malice, 
altho he be afterwards driven by the other to the 

Wall, and kill him there in his own Defence, it 

is Murder in reſpect of his firſt Intent: But if the 

Party aſſaulted fly to the Wall, and being ſtill 

f 3 705 kills the other, it is only Manſlaughter in 

ba own Defence. If two having Malice fight, and 

the Servant of one of them, not knowing of the 

Malice, killeth the other, this is Murder in the 
Maſter, and but Manſlaughter in the Servant; 
though when there is a Conſpiracy to kill a Man, 

but no Malice againſt his Servant, if the Servant 

be flain, the Malice againſt the Maſter ſhall be 
conſtrued to extend to his Servant, and killing 

the Servant is Murder. H. F. C. 47. Kel. 58, 129. 

Dyer 128. tak: ESI, 
II two or more Perſons come together to do 
any unlawful Act, as to beat a Perſon, rob a Park, 
c. and one of them kills a Man, it is Murder 
An all that are preſent, aiding and aſſiſting, or that 

were ready to aid and aſſiſt; all will be ſaid to 
- intend the Murder, and ſuch Perſons adjudged to 

be preſent that are in the ſame Houſe, * 


F 
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another Room, or in the ſame Park, though alk 
a Mile off: When Perſons are doing an unlawful . 


Act, the Law preſumes Malice; and fo, it is If 1 
Death happens, where ſeveral Perſons intend only i 
a Breach of the Peace, Cc. 3 1nſt,, 56. Dall. 344. 7 
/ / 1 * 
In caſe any Magiſtrate or Miniſter of Juſtice is 5 
killed in the Execution of his Office; à Sheriff, f 


Conſtable or Watchman in doing of their Duty, 

or any other that comes in Aid. of the King's Of- 

ficer; and if a Watchman be killed in ſtaying of 
| Night-walkers, it is {aid to be Murder: And here Ty 
| a Perſon ſhall not come off by alledging that what 4 
8 he did was in a ſudden Affray, c. Allo where a i 
Bailiff, is killed in executing a lawful Warrant, it 
| is Murder; but if the Bailiff doth that Which is 
1 -unwarrantable; as if he break open a Door, or 
d 
e 


Window of a Houſe, Wc. to make any Arreft in 
A Civil Caſe; and where he hath. no Authority, 


© it is no Murder to kill him. 3 Inf. $3; Nel Co. 
3 128. H. F. C. 46. Cro. Fac. 280. Cro, Car. 372. 
1 Hawk. 84, 86. | 91.5 


Killing a Perſon endeavouring to part others 
fighting, though without any evil Intention againſt 
him; is Murder: And if one who ſees a Murder 
committed, doth not his beſt Endeavours to ap- 
prehend the Murderer; or if where two are fight- 
Ing, and others looking on do not _ endeavour: to 
part them, if one is killed, the Lookers on may 
be indicted and fined. 3 Int. 53, Noy 50. 
2. Manſlaughter is the unlawful Killing a Man, 
without any prepenſed Malice; as when two Per- 
ſons meet, and upon ſome ſudden falling ont, the 
one kills the other. And this Crime is Felony, 
but for the firſt Time admits of Clergy. 
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430 Of: Publick Offences. 
It muſt be on a ſudden: Quarrel, where the 
Party guilty doth not appear to be Maſter of his 
Temper; by talking ca Ne the Quarrel, 
or aſterwards in other Diſcourſe, whereby the 
Heat oß Blood may be preſumed to be cooled: 
Therefore if two Perſons meet together, and in 
-Atriving, for the Wall one of them Fills the other, 
this is Manflaughter; ſo it is, if upon a ſudden 
Oeca ſion they had gone into the Fields, and fought, 
And one had killed the other; for all is one con- 
tinued Act of Paſſion, on the firſt ſudden: Occa- 
„ton. Hal. 56. 3 Inſt. 31, 33. H. P. C. 48. 
In Manſlaughter, the Killing is to be upon an 
„ immediate falling out, or on à guſt Provocation; 
and as to Provocations; no Freſpaſs, Breach of a 
Man's Word, or Affront by Words, &c. will be 
thought a juſt Provocation to excuſe the Killing 
of another; Though if upon ill Words, as cal- 
ling another Son of a Whore, Cc. both the Par- 
ties ſuddenly fight, and one of them kill the other, 
it will be but Manflaughter; being done in a 
reſent Heat. And if one upon angry Words aſ- 
fault another, by pulling him by the Noſe, and 
he that is afiaulted draus his Sword, and imme- 
diately kills the other Party, this is only Man- 
laughter; for the Peace was firſt broke by the 
Party killed, and here an Indignity was offered 
toſthe Slayer, from whence he might apprehend 
that there might be ſome farther Deſign againſt 
him. If à Man is taken in Adultery with another 
Perſon's Wife, and the Huſband preſently kills 
the Adulterer; it is a juſt Provocation, and makes 
it Manſlaughter, Hel. 55, 131, 133. 1 Hauk. 82. 
i [> 
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I it appears that one hath killed another, it 
all be intended that he did it malicibuſly; un- 
leſs he can prove the contrary,” that he bid the 
Fact upon juſt Provocation, Sc. And there is a 
Manſlaughter puniſhable as Murder by the Statate 
I Jac. 1. C. 8. which ordains, that if any Perſon 
mall ſtab another, not having then a Weapon 
drawn, or not ſtriking firſt, ſo that he ties with- 
in ſix Months, although it were not of Malice 
or Fore-thought, it is Felony without Benefit of 
Clergy: But this doth not extend to Perſons ſtab- 
bing others by Misfortune, Cc. with no Intent to 
commit Manflaughter; and the Act relates to the 
Party only. that actually gave the Stroke, or 
ſtabbed the other, and not to thoſe who were aid- 
ing or abetting. H. P. C. 58, 266. 
A Blow givep, or Weapon drawn at any Time 
during the Au before the Thruſt or Stab, 
is within the Words of the Statute; and drawing 
out a Piſtol, and levying it at the Party killing, 
or throwing. a Pot, Battle, Se. are within the 
Equity 4 the. Words, having a Weapon drawn : 
And the Perſon ſtabbing mult be ſpecially indict- 
ed upon the Statute, to be ouſted of Clergy; 
though even then it is ſaid the jury may find 
Manflaughter generally. 3 Lev. 255, 266. 
Ik a Man ſhoots off a Gun in a City, or pub- 
lick Highway, which muſt endanger the Life of 
ſome Perſon, and one is killed, it is Manſlaughter 
by the Common Law; and if a Perſon throw 
à Stone over a Wall in a Place where People often 
reſoxt, or at another in Play, and kill any one, 
1, if, it be done without an evil Intention, it is 
Mauſlaughter; if with an evil Intention to hurt, 
Murder. 4 Man ſhoots at the Tame Fowl of 
another, which is an unlawful Act, and Kills 
| 2 a Stan- 
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$tanderdy;7/ it is Murder: If he bs ſhooting F ing at 
| 2 Hare, Ga and not qualified to Reep 
a Gun er to kill Gaine, tis Mabſlanghters ad 
where he is qualified to keep à Gun, it is only 
Chand medley.” 91 14 He + RS Et 
_ 195 There's a Homicide or Killing juſtifiable ;"as 
if a Perſon attempt to commit Murder, Robbery, 
or other Felon , 4 Man or any of his Servante, 
may lawfully kill him: And where one in Poſ- 
{hon ef a Room in a publick Houſe; Kills an- 
other Who attempts to turn him out of it; the 
Killing the Aſſailant hath been held to be Juſti- 
fiable. Alſo if a Woman kill a Man attempting 
to raviſh her, it is juſtifiable to do it. 2 Iyft, 316. 
H. PC. 39. Hel. 5 1. 1 Hauk. 8. 


Thoſe Who are ingaged in a Riot, Ge. ſtandi 


in Oppoſition to a Juſtice's Command, or lawful 


Warrant, or if Treſpaſſers in a” Foreſt, or Park, 
will not ſurrender, but defend themſelves; if a 

Felon will not ſuffer himſelf to be arreſted, and 
refuſes to obey an Arreſt on lawful Warrant; or if 
à Felon- purfued upon Hue and Cry, flies for it; 
Where a Prifoner aſſaults thoſe that conduct him 
to Gaol, or his Gaoler in endeavouring to eſcape; 
or a Perſon arreſted reſiſts the Sheriff, Sc. the 

Killing theſe is juſtifiable: But this is underſtood 

when an Offender on an Arreſt cannot be taken 
Without Killing, &c. 3 Inft. 56, 221. H. P. C. 
n f | e 
Ihe Homicide or Killing excuſable, is where a 
Man kills another meerly in his own Defence; 
and this muſt be upon an unavoidable Neceſſity, 
© When it 1s called /e Defendendo. Here Malice is 
Bot to be coloured under Pretence of Neceſſity, if 
i be, it is Murder. 3 Inf. 220. Bac. Max. 25. 
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Trials for Murder are to be in the County where 
the Fact was committed, by the Common Law 
Though on an Indictment being found againſt a 
Perſon. in the proper County; by ſpeeial Com- 
miſſion it may be heard and determined in any 
other County. And Offenders for Murdem and 
Acceſſaries being indicted, may be arrai at 
any Time within the Year, at the Kings Suit; 
and if the principal or Acceſſary be acquit, yet 
the Juſtices: ſhall not ſuffer them to go at large, 
but either remand them to Priſon, or let them be 
bailed, until a Year and a Day be out, allowed ſor 
an Appeal. Cro. Car. 247. 3 Iuſt. 27. 3. H. 3. 
en OE TI. "7 De 

And an Appeal of Murder is always at the Suit 
of the Subject, brought by a Party intereſted in 
the Perſon killed; and may be had by the Heir 
Male for the Death of his Anceſtor, or by a Wife 
for the Death of her Huſband, Sc. 1 Inft. 287. 
2 Inſt. 318. THF PETS 


4 


F:lony is a Crime committed with a fell, fierce 
or bitter Mind ; and was antiently every Capital 
Offence, perpetrated with an evil Intention ; For 
all Capital Crimes by the Common Law came 
generally under the Title of Felony, We now 
account any Offence Felony, that is in Degree 
next Petit Treaſon ; and this Crime I ſhall reduce 
to the Heads of, | | 


1: Felony by the Common Law. | 
2. Larceny and Felony in ſtealing Goods. 
3. Felonies by Statutes, 


1. Felony by the Common Law, is againſt the 
Life of a Man; as Murder, Manſlaughter, Fzlo 7 : 
e 


Ft 


434 Df: Publick Offences. 
e e Difendtndo, Ge, Againſt a Man Goods, 
fubh as Larceny and Robbery: Againſt his Hai 
tation, 8 Arſon or Houſe · burning; and 

_ againſt publick Juſtice, as Breach of Priſon. in pi. 
racy, Robbery, or Mutder upon the Sea, are Fe- 
lonies puniſhable by the Civil Law ; nd likewiſe 
by Statute: And Felonies are ſaid td be of a pub- 
lick or private Nature; hurtful to the People in 

eneral, or to ſome particular Perſons. 1 f. 391. 

3 Inſt. 15. Noise ine 3 N Jan 

Where Perſons are to undergo Judgment of Life 
and Member for any Crime, it is Felony, whether 
the Word Felony be mentioned or not. And of 
Felonies in general, there are two Sorts; one 
which for the firſt Offence is allowed Clergy; and 
another'that''is not; but Clergy is granted 'where 
it is not exprefly taken away by Statute: And by 
Statute, all Felons are to have e except 

I 


for Murder, Burglary, 'Robbery, F 
Sr. Rapes and ſtealing of Women, Sr. 
107. Staundf. P. C. 23 H. 8. c. 1. 1 Ed. 6. 4 
k a Perſon to whom Goods are delivered, on 
a pretended Buying them, runs away with them, 
it is Felony; and a Gueſt ſtealing Plate ſet before 
_ „ _ S bs Felony z _ — — 
have the Charge of Things, may ilty of Fe- 
1ony: And t 1 of a 2 
common Attempts of Felony, is Felony, tho it 
be not carried off. But Things muſt nat be of a 
baſe Nature, or Frræ Naturæ, as Dogs, Deer, 
Hares, &. tho' if theſe laſt are made tame, tis 
Felony to ſteal them; and ſo it is of Turkeys, 
Geeſe, Poultry, Fiſh in a Trunk or Pond, &t. if 
they are taken away. 3 Tyft. 308, 209, © 310, 
9.17901 fs 10 eras 12 
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: DE: Publicis Ockenceg. $35 
A Married Woman cannot be guilty of Felony 
in ſtealing the Goods of her Huſband ; but if ſhe 
deliver them to an Adulterer, and he reęeives 
them, it is Felony in him : And if a Feme Covert 
commits Felony againſt any one in Company with 
her Huſband, it ſhall be preſumed to be done by 
his Command, and ſhe ſhall be excuſed s tho tis 
Fae i where: the Widow ſteals Goods alone. 3 

A eee eee 510012 0 10 flgrengg 
2. Larceny is a private Felony, againſt the 
Goods of a Man, in his Abſence; and in reſpect 
of the Thing ſtolen, is either great or ſmall: Grand 
Larceny is a felonious Taking and Catrrying away 
the perſonal Goods of another, above the Value 
of 12 4. not from the Perſon, or by Night, in 
the Houſe of the Owner; and Petit Larceny is 
when the Goods ſtolen do not exceed the Value of 
12 d. H. E. C. 69. * e [is 531898 
The Difference between Grand and Petit Lar- 
ceny is only the Value of the Goods: And if 
two Perſons ſteal Goods to the Value of 13 d. ĩt 
is Grand Larceny in both; and in cafe one at dif- 
ferent Times ſteals divers Parcels of Goods from 
the ſame Perſon, which together exceed the Va- 
lue of x2 d. they may be put together in one In- 
dictment, and the Offender found guilty of Grand 
Larceny z tho this is very ſeldom done: But on 
the conttary, the Jury ſometimes, where it is an 
Offender's firſt Offence; &c. find it ſpecially, as 
they may. that the Goods are but 10 d. Value 3 
ſo as to be only Petit Larceny, though the Offen- 
der be indicted for ſtealing Things of the Value of 


er,. * 9 * 
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0 — hes -3' Inft. 109. H. F. C. 70. Hal. 
150 make the Crime of Larceny, there muſt be 


a felonious Taking, or an Intent of ſtealing the 
Ff 2 1 nang, 
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436 De Public Dfchces. 
FPhking alen it womes firſtoto the Hands of the 
Offonder, vat the very Time of the Rbceiving. 
Af a Man hath Poſſeſion of Gooda once laurfully, 
though He after wards cart them away with, an 
-berntntidag it is nd Larceny: Where a Taylor 
imbenils Cloth delivered to him, to mäkgi Suit 
f Oldthes, C. it is no Felony ; norris it here 
A Sefvünt goes away with his Maſter's Goods deli- 
tvered to im, which is only la Breach of Truſt, 
by Reaſon of the Delivery; (but by Statute they 
ate to be under 405. Value:) And if 1 lend a 
Man a Horſe to go to a certain Place, and he goes 
there, and then rides away with the Horſe, it is 
At Lärceny. 3 Int. 107. Dalt. 367, 369. 5 Rep. 
291], neee ens borate 1 
As an theſe Caſes,” there is a lawful Poſſeſſion 
by the Delivery of the Goods, that extenuates 
the Offences: But if one intending to ſteal Goods, 
gets Poſſeſſion of them by Ejectment, Replevin, 
or other Proceſs at Law unduly obtained, by falſe 
"Oath, Fc. it is a felonious Taking. And a Man 
may commit Larceny, by taking away his on 
Goods, in the Hands of another; where the Owner 
delivers Goods to u Carrier, and afterwards ſecret- 
ly ſteals them from him, with an Intent to charge 
him for them, Sr. becauſe the Carrier had a 
Hou pay for a Time. 3 Inst. 108, 64, 110. 
el: 43% 44. alt, 378. „ DOW 72 4 19 a work eim 
All Felony includes in it Treſpaſs; ſo that if 
the Party offending be guilty of no Treſpaſs in ta- 
king the Goods,” he cannot be guilty of Felony 
or Larceny in carrying them away. . 
8. Felonies by Statutes, are very numerous: As 
imbezilting Armour to the Value of 20 l Ke 
know ledging Bail in the Name of another Bank- 
tupts not ſurrendring or not diſcoveringitheir E- 


ſtates 


he +4 
"oy > 


Of Pbblick:Dffences. 2437 
fates ; Stealing! Bonds, Bills, Notes, G Bugg 
with Man or Beaſts Bmg el Houſes 2 
with Corn G. 0 Deſtr oying any Cattle Break- 
ing into Shops to. de ſtroy: Clot 20 the Loom; 
Paying away Coin that is Gounterfeit;z Au- 
ledging Deeds inrolled in the Name of another; 
or à Fine in the Name e another Perſon; Forgery 
of Needs} or any Bond, &. alſo of Bank Notes, 
| Exchequer-Bills,:Lottery-Orders, Stamps, Ce. A 
| Perſon helping another to Goods ſtolen for Re- 


ward, and not apprehending-the:Felony malici- 
_ ouſly Cutting Hop-binds on Poles ; Stealing of Hor- 
$ ſes ; Houſe-robbery in the Day- time, and taking 
| to the Value of 5 J. unlawful Hunting in Foreſts, 

&c. armed and diſguiſed ; Acknowledging a Judg- 


n ment in the Name of another Perſons Stealin 
8 Lead from Houſes, or Iron Bars ar Rails fix 
s, thereto or in Gardens; and Stealing Liuen from 
1, Whitering-Grounds'of 105. Value; Maiming any 


ſe one maliciouſly, ſo as to diſable any Limb, Sc. 
n Perſons: marrying a ſecond: Huſhand or Wife, the 
n firſt living; maliciouſly Setting any Mine, or Pit 
er of Coal on Fire; Imbezilling Munition, Naval 
t- Stores; Ordnance, c. e eee ee 


Fe 124, from the Perſon clom & ſecrete; Setting out 
'A or Trading with Pirates; Poiſoning a Perſan of Ma- 
0. lice; thoſe who receive, or relie ve Prieſts met. 
i; ſuits n who attempt to kill, or da ſtri 

5 a Privy Counſellor in the Execution of his Office; 


3 of Women, and cacnally knowing them 
under ten Years:of Age; Acknowledging of a Re- 
cogniaance, or n the Name ai another; 
Rioters ta the Number of twelve, not diſſ ig 
within an Hour aſter Proclamation; Perſans ab- 
ſaulting others with Iatent to rob on the High- 
way; Robbery of Churches, or Sacfilege; det- 


vants 
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W e Weir "Maſter's Goods to the Va- 


of 40 5 
Kier 11855 from their Colours E 
. Seile be ; and Perfonsinhftivg 8 key 
or others. procuring it 7 o beyond Sca to ſerve 
ny 0 ince, without Leave + Perſons re- 
ben n ole Goods from Felons; ; Cutting out 
Ip „. of any Perſon; wilfully or ma- 
Auf pal palin g down Turnpikes; Wool len Cloth 
e Tenters, in the Night- time; Women 
having Lands or Goods, or being 'Heits 
5 : Woods, Underwoods, malicibuſly burn- 
ing. et: All theſe are made Felony by aby 
Statutes. See Abridgm. Mat © 
And by late Statutes any Perf ons Gnpikted of 
Felony « or Larceny, within'the Benefit of Clergy, 
ay be ordered by the Court by whom convicted, 
to be tranſported to the Plantations for ſeven Years, 
It = of being burnt in the Hand * . 
An for any Felony excluded Clergy end- 
ers may be pardoned, and Marcie for four- 
teen Years. But if any Felon thus under Tran: 
558 ſhall return before the End of the Time 
715 he ſhall ſuffer Death; though the King 

may pardon the Tranſportation, S. Kat. 4 Geo. J. 

6. 11. 6 Co. 1. c. 23. 

Beſides this general Power of tranſporting, the 
, . of Felony, is ſometimes particularly 
Trade Trapſporiation z as where three or more are 

tg and armed, to be aſſiſting in run 

erſbns to the Number of five, that f "ho 
E. Mane aſſemble; to beat or wound Inf 
mers apainſt Diſtillers, and unlawful Retailers of 
4 80 tügus Liquors: And hindering the exporting 
Corn, a. ſecond' Offence, entering Granaries, 
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1 hen, a Man receives Fe heves; ; EE, Foy 
10g Pasha one that hath, committe 90 
— vrajſhing others with Weapons; „ Findig Fre 
_ elon a Horſe, for his Journey; ar IAG 
him-with Maney, Victuals, Se. wi 1 15 
Acceſſary. Acceſſaries 21 t K, in 
Treaſony, Murder, 0 £ Burg _ "Ws, 
is taken away h 7 Statute, I tot 2 
C. 218, 219. 23 H 
Private Perſons m ay 3 8 ; and every 
7 — is bound to alliſt an Officer totake than; 
But one ought not to be taken up ! an. du eien 
of Felony, except there be probable. auſe. ſhewed 
or the Graund of it. If a Man, be.committer! to 
Prifos. for one Felony; the yg of Gagl>Deli- 
very may try him to or another for uch E Was 


nat oommitte,!: And a Felon: refuſing, toyplead, 


put himſelf upon his: Trial, ſhall be put io 
the, Penance of Hine fort & dure, and be preflerl 
to Death; but if he ſtaud mute by the AQ of 
God, it ſhall be inquired of, St. 2 Hawk: 75. 
1 Lill, e, ode At Hors 1 65 be | 
loft 178. 5 and 
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breaketh 1 entreth into the Houſe. of : (ty 


to the Intent to cammit Felony, whether 7 6 
tention. 2; executed or not. Is its natural Si t 
ation, it is nothing but the Robbing 
Houſe , but gur Law reſtrains it to [cle 
Renten by Night, or F in with an 7 
| to 


© 


0 
Ma 228 Chamber, to rob, Ge. tis a Breaking; 


d if. he 
h lar 


"by 
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tg. roh. o 


by 
LO. 


Publick-Dfſoyres: 


Where ] 
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55 both 15 Manfiony b 
er 5 9 an 
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MElary to bre: 
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| enbreak- 
Aar 
hes 5 


rt hue * 8 ide 
oor of its own to the 
C8 Chamber, Wherei ein 
— is 2 an-whidh 


EA, aft 0 


—.— mitted--in a Man- 
( IF, are abſent;-And 


rank two Houſes, and lives ſometimesin 
50 ſometimes in the other and the Houſe 


not inhatzit is broken in the Ni e it is 


lary. If a Servant draws the Lat 


Night, Ge. 


of his 


open a Window for a Thief ta dome in, 
in the Stranger, and Robbexꝝ in the 
Fee bf, > 10 5 op b a il e 
e be within a eal the 8, and then open 
e Houſę on the Inſi de. and go, out With the 
Goods, this, is, Burglar 
"down A Chi 


.:52, 


80 Where one comes 


imney to ro ite Houſe, &a. Poph. 
2 Infl. 64. Nel. 682. H. 809 's/ 


If Thieves pretend Buſineſs to get into a Houſe 
and thereupon the Owner opens 


, his Door, aud they enter and rob the | Houſe, 


this will be Burglary. Where a Thiel br 
Glass of Windows; makes a Hole in n 


* 


reaks the 


p Ollie — gt 
or unſocks' any" Door," Fe; "to" rob, it id"a Rida 
ing the Houſe + And not only ſetting a Foot 6y: 
the Threſhold; but putting a Hand, Fe 
Piſtol. within" the Window, or Door, i au Fü 
to make ie Barglary:” Though c ode, 8, 
de open or à Hole made in the Wall before, and 

thi Thi 3 0 P draws out Goo 
this is not Burglary by the Common Law. H 
Geng 08 Hi 42, f > 19h Mar Tt Kin 
Kopbery in a Booth ot Teht, in a. Fair or Mar- 
kat, the Owner being within the fame, is } vpith- 
ed as Burglary: And eb Statute, ns e 
Goods from a Dwelling-Houſe, any Perſon being 
therein j or 20A any Shop, Warehouſe, &c. 
in the Day*time, and taking Goods of 5. alye, 
no Perſon being therein,” is Burglary : AIG "ſuch 
ſtealing E tho” there be no Breaking, in 
Night, or Day, is excluded Gere „And a Re- 
Ward of 40 f. is given, for apprehiending a Bur- 
glan, und proſecuting him to Saen 85 , 
Can 5s Ed. 3&4 810811. . =5 

An. l eee . 4 
Sa 8: 247 +63 + ih 825 3 
Nobbery is a felonious Taking away of Motey 
or Goods, of any Value, from the Perſon of an- 
olker on the Highway, in a violent Manner, there- 
by putting him in Fear: And this Robbery on 
the Fighway is Felony of Death, though the Sum 
* > Twelye-pence, or be but one Penny. 

. 0, P. To 5 a 5 wot BORG. % £ . 10 : 
Where any Thief bids the Party deliver his 
Mone y, &2; either with or without Wezpon drawn, 
and he gives it him; or a Perſon with Sword or 
Piſtol in his Hand demands my Maney and after- 
wards prays me to give him Alms, and I give it 
accordingly 5 or if a Thief compels one by res 
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o ear that he will fetck him g Sum of Money, 
are a Taking; to make. Robbery; And ſo:when 
a Hick takes the Purſe af ai Petſon, which in 
80k right he; caſt into a Buſhy and Where à Man 
leavouring to ejcape from à Robber drops his 
at. Se, Which the Highwayman takes up, it 
2 Taking from the Perſon: And in caſe a Thief 
ts a Mans Pocket, whereby his Purſe falls to 
. the Ground, if he takes up the ſame.-though; he 
192 ee it is, Robbery. 3 luſt. Go. Dali. 
44. 1. C. 73: 02 3/17: 23 wi nden 
*"If » Robber having taken a Perſon's Purſe, find. 
ing little in it, delivers it back with allthe Money 
o the Party; tis notwithſtanding a felonious Ta. 
Gans he had it in his Poſſeſſion ; and the 
Continnance of his Poſſeſhon is not required by 
Law, A Perſon who hath aſſaulted me, drives my 
Cattle in my Preſence out of my Paſture; or robs 
my Servant of my Money or other Things before 
my Face, he may be indicted as having taken ſuch 
Things from my Perſon; for when a Servant is 
robhed, in the Sight of his Maſter, of his Ma- 
ſter's Goods, it is adjudged a Robbery of the Ma- 
iter. Not only the taking away à Horſe, ayhich 
a. Man is actually riding, is Robbery; but if 
ve Horſe be ſtanding by him, and taken. againſt 
his Will, it is in Law! a Taking from the Per- 
ſon; and a Claim of Property, without Colour 
for it, will not excuſe it: But if one leaves his 
Te tied, and ſteps aſide; or if a Carrier follows 
us Horſes at a Diſtance, and they are taken away, 
this is not ſuch a Taking to be Robbery, 3 Iuſt. 
69. S. P. C. 27. Dal. 364. Ful. 128. Styles 


156. 


All 
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ll that are in Company to commit a Rob 
ry are Principals; and effeemed to take away, 
thougb ene only 3 it, in reſpect to that Eu- 
coutagement which they give one to another; 
and if one of the Gang rides from the reſt, and 
robs another Perſon not intended in the ſame 
Highway; without their Knowledge and Conſent, 
out of their View, and returns to them after- 
wards, all are guilty of the Robbery. He, who 
apptehends and proſecutes a Robber on the High. 
way: to Conviction, | ſhall receive of the Sheriff of 
the County where the Robbery. was dohe 49 1. 
(producing the Certificate of the judge before 
whom the Offender was convicted) with His 
Horſe, Furniture, Arms, r. And if any Perſon 
out of Priſon, having committed any Robbery, 
diſcovers two or more Robbers, ſo as they are 
convicted, he ſnhall be intitled to a Pardon. Crompt. 
34. H. B C. 72. Stat. 4 V. & Ml. f. 8. 
The Hundred where a Robbery is committed 


on the Highway is chargeable and anſwerable 


for it, if done in the Day-time of any Day, ex- 
cept Sunday; but Notice muſt be immediately 
given of it to ſome of the Inhabitants of the 
Village near the Place, to the Intent they may 
make Hur and Cry, to apprehend the Robbers: 
Andaf any of the Robbers are taken within forty 
Days and convicted, the Hundred ſhall be excu- 
ſed; if not, the Party robbed is to make Oath 
before a Juſtice of Peace of the County, of the 
Time and Blace of the Robbery, and of what 
he was robbed, and that he knew none of the 
Robbers; and then m twenty Days he may bring 
his Action againſt the Hundred, by Origi 
Writ, c. Hat. 27 Elis. c. 13. 


Proceſs 
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Proceſs is to be ſerved on the High; Conſtable 
of the Hundred, Sc. and the Party; robhdd in 
twenty Days to give publick Notice in the Ga- 
Alia; de ſctibing the Robber, and Cireumſtances 
of the Robbery; and no Hundred mall be char- 
Zed, iteany of the Robbers are apprehended in 
fort y Pays after ſuch Notice given; alſo a Re- 
ward: of 30 J. ſnall be paid by the Hundred for 
taking any Robber on the Highway: This is by 
the late Hit 8 29,124 6 d6o e 0! 
Derſong who with offenſive Weapons aſſault, 
or in a forcible Manner demand Money, c. ot 
any Perſon, with an Intent to commit Robbery, 
Mall be guilty of Felony, and be tranſported for 


%., 
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FNape is an unlawful and carnal Knowledge of 
a Woman, by Force and againſt her Will: A 
Raviſhment of the Body, and violent Deflowering 
her; which is Felony by the Common and Sta- 
tute Law. There muſt be Penetration and Emiſ- 
Fon; to make this Crime ; otherwiſe an Attempt 
to raviſn a Woman, though it be never ſo. out- 
ragious, will be an Aſſault only. 1 I. 124. 

In Rapes, it is no Excuſe or Mitigation, of the 
Crime, that the Woman at laſt yielded to the 
Violence, and conſented either after the Fact or 
before, if ſuch her Conſent was forced by Fear 
of Death, or of Impriſonment; or that ſhe was 
a common Strumpet, for ſhe is ſtill under the 
Protection of the Law, and may be forced: But 
it is ſaid by ſome to be Evidence of a Woman's 
Conſent, that ſhe; was a common Whore; And 
it is a ſtrong Preſumption againſt a Woman, that 
the made no Complaint in a reaſonable Time af- 
ter the Fact; if ſhe conceals it for any long Time, 
243! : at 


a 
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it may argue a Canſent- 1 /f. 1237 H-P. C! 17. 


* * 


It Was formerly adjudged not to be Rape to 


1 Hawk 168. 3 Welſ . Hör. 44. 


foro Woman, who dcoheeived at the Time; 
-becauſe, if ſhe» had not conſented; ſfle could! not 
conoeive : Though this Opinion hath been ſinee 


güeſtioned, by Reafom che previous Violence" is 


no way ertenũated by ſuch a ſubſequent Conſent. 


And it was a Queſtion before 18 EAM. .). Whe- 
ther a Rape could be commited on à Child of the 
Age of ſix or ſeven Years ? By that Statute who- 
ſoever ſhall carnally — — abuſe any Woman 
Child under the Age of ten Years, he ſhall ſuffer 
as a Felon, without Benefit of Clergy;z and here 
it is not material whether ſuch Child conſented, 
or were forced , but it muſt be proved that the 
Offender entered her Body, &c. 2 Inſt. 190. 3 Cro. 
332. Dull. 333. eme 

Tho a Woman raviſhed may proſecute, and be 
a Witneſs in her own Cauſe; yet a Woman's po- 
ſitive Oath of a Rape, without concurring ir- 
cumſtances, is ſeldom credited: If a Man can 
prove himſelf to be in another Place, or in other 
Company; at the Time ſhe charges him with com- 
mitting the Fact, this will invalidate her Oath : 
ſo if ſhe'is wrong in the Deſcription of the Place 
where done. or ſwears the Fact to be committed 
in ſuch Place, to which it was impoſſible the Man 
could have Acceſs at that Time; as if the Roony 
was then locked up, and the Key in the keeping 
of another Perſon, Gc. 3 Rep. 37. Dalt. 107. 
The Aiders and Abetters in committing a Rape, 
may be indlicted as principal Felons, «whether 
Men or Women: And there is an Appra of Rape, 
which a Feme Covert may bring without her 
Huſband. If a Woman ravithed afterwards 9” 
£ ents - 


— 


SY 
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| ſents to it, her Huſband, if ſhe have any, or a 
Father, or next of Kin, there being no Huſband, 
may ꝓroſecute this Appeab; alſo the Criminal in 
ſuch Caſe, may be attaintediat the Suit of the 
King: And if a Woman conſent after, ſhe is diſ- 
abled to challenge any Inheritance, Dower, Cc. 


Kat. 1 I. 4. c. 13. 6 N. A. c. 6. 3 Int. 30, 131. 
B m7 Boe tet 6 Io neee alben va. 


Joclomy, or Buggery, is a carnal Knowledge of 
the Body of Man or Beaſts, againſt the Order of 
Nature: And it may be committed by Man with 
Man, which is the common Crime; or by Man 
with Woman; or a Man, or Woman, with a 
Beaſt. Dig Ins. 58. "A 17 dene er ene | Of NI. 

This Sin againſt God, Nature and Law, it is 
ſaid; was in ancient Time puniſhed with Burn 
ing though others fay with Burying alive: But 
at this Day it is Felony excluded Clergy; and 
puniſned as other Felonies. It is Felony both in 
the Agent, and Patient conſenting, unleſs the 
Perſon on whom committed be within the Age of 
Diſcretion; and then *tis Felony in the Agent 
only not him: And he that doth the Act is not 
only a Principal, but thoſe that are preſent aid- 
ing and àbetting him are Principals. 12 Kp. 36. 
Dh. 76 H. 8. 6. i rug d n bis) 
Some kind of Penetration and Emiſſion muſt be 
proved, in Acts of Sodomy, but any the leaſt 
Degree is ſufficient. For almoſt an Age paſt this 
Crime has been greatly practiſed in this Kingdom; 
many Perſons having ſuſfered the infamous Pu- 
niſnment of the Pillory, G. for their crĩminal At- 
eee ; and in the twelfth Tear of 
X. Ogo. I. a great Number of theſe Wretches 
were convicted of the moſt abominable Practices, 
and three of them put to Deat g 
133 | Forgery 
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Forgery by the Common Law is a fraudulent! 
making or altering of a:Deed or Writing, to the 
Prejudice of another Man's Right, whether it be 
Matter of Record, or any other Writing, Deed, 
or Will. 8 Inf. 169. al vis gglg of Ide 

Mere one makes a falſe Deed; or if he make. 
any fraudulent Alteration of a true Deed, in a 
material Part of it; if he alters a Bond, S. for 
5007; expreſſed in Figures, to 5000 J. by adding 
a new Cypher, theſe are Forgery: 80 it is if 4 
Man finding another's Name at the Bottom of & 
Letter, at a conſiderable Diſtance from the other 
Writing, cauſes the Letter to be cut off, and à ge- 


neral Releaſe: to be written above the Name, Ge. 


And where one being directed to draw up a Will 
for a ſick Perſon, inſerts ſome Legacies therein 
falſely of his own Head; or if he omits a Be- 
queſt to a certain Perſon, which cauſes a material 
Alteration in the Limitation of an Eſtate; to ano- 
ther, it will be Forgery by the Common Law. 
1 Ham. NC. 182, 183. Noy 118. Moor 260. 
A Perfon knowingly falſifies the Date of a ſe+ 
cond Conveyance, which he had no Power to 
make, in order to deceive a Purchaſer, Fr. he 1s 
ſaid to be guilty of Forgery: And if a Feoffmend 
be made of Land, and Livery and Seiſin is not 
indorſed when the Deed is delivered, and after« 
wards, on — fray Land for a valuable Conſi- 
deration to another, Livery: is indorſed upon the 
firſt Deed; this hath been adjudged Forgery both 
in the Feoffor and Feoffee, being done in Deceit 
of an honeſt Purchaſer. But there can be no For- 
par where none can be prejudiced by the Act 
the Perfon doing it. 3 Inf, 170. 1 Haul. 
182. Moor 66. 1 Salk. 375. | FF ELCY By 
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By Statute, if any Perſon ſhall falſly forge or 
make, or cauſe to be forged, or aſſent to the 
Forging of any Deed, or ritivg ſealed, or Will, 
Sc. to the Intent that the Freehold and Inheri- 
tance of Lands may be defeated or charged, or 
the Title troubled, c. or ſhall publiſh, or give 
ſuch forged Writing in Evidence as true, in 
of the Forgery; and ſhall be convicted there 
by Action on this Statute, or by Bill, Oc. he ſhall 
pay double Coſts and Damages to the Party grie- 
ved, be ſet on the Pillory, and have both his 
Ears cut off and his Noſtrils ſlit; and ſhall forfeit 
to the King the Iſſues and Profits of his Lands 
during Life, ſuffer perpetual Impriſonment, &:. 
And if any one ſhall forge or falſely make any 
Leaſe for Years of Lands, or a Grant of an An- 
nuity, an Obligation, Acquittance, Releaſe, or 
other oo of any Debt or perſonal De- 
mand; or publiſh, or give in Evidence the ſame 
| knowingly, he ſhall pay to the Party injured 
double Coſts and Damages, ſtand in the Pillory, 
and loſe one of his Ears, and be impriſoned for 
a Lear. And the ſecond Offence is Felony, with- 
out Benefit of Clergy. Sat. 5 Elix. c. 14. ; 

The Forgery of a Deed of Gift of Chattels, is 
not within the Words of this Statute ; And for- 
ging an Aſſignment of a Leaſe is not within the 
Act, becauſe it doth not charge the Lands, but 
only transfers an Intereſt which was in Being be- 
fore. 'The King may pardon the Corporal Puniſh- 
ment of this Offence ; but the Plaintiff cannot 
releaſe it: If he releaſes the Judgment, Sc. it 
mall only diſcharge the Coſts and Damages; and. 
the Judges ſhall proceed to Judgment upon the 
Reſidue. of the Pains, and award Execution on 
the ſame. But in a very extraordinary Caſe, a 

3 5 SS ©; 
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Funden e ny Deed; W. iu, 
e c. fot ey, or.” 
Ueki 1 bubt ning as true, knowing them to 
be falſe, is Felony” or Every Offence) ' Wee 


Clergy. Bi But the Attainfler not to make 
tio of BI Blood, Oe. . Statute 2 Geo. 2 5 2 " 


SW 18 a Crime re y wilful and 
lalſe ine. ky any judicial 9 8 
what is aterial to the Iſſue or Cauſe in dies | 
ſtion, 57 7 [an's own Act, or the Subornation of 
oe eee 
bay ence Nee, it muſt be wilful 
ll de e, and not committed through Sur- 
prize, 2 1 Mong or Miſtake of the Queſtion z 
and the Depoſition is to be direct and abſolute, 
for nothing. which the Party offers upon his Be- 
lief is a 0 for Perjury : It muſt be falſe, in 
expreſs Words or Intention; and if one knows not 
whey de Wears, it is a falſe Oath in him, ſo that 
a Perſon may ſwear the Truth, and yet be per- 
jured. 3 Inf. 167, 266. 2 Roll. Abr. 77. 

Where an Oath is taken before a Perſon that 
hath no Authority to give it; or when a Court 
hath not Power to hold Plea of the Cauſe; there 
Perjury, cannot be committed; and i, an Oath be 
given by him who hath lawful Auth onty, if it 
be nat in a judicial Proceeding, but in a rivate 
Affair, it is not puniſhable as erjury. The for- 
fearing, "muſt be in ſomething material to the 

and therefore if what a Witneſs ſwears be 

10 Wes any Conſequence in deciding the Cauſe, it 
may not be puniſhed as Perjury : But if a falſe 
G g Oath 
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Oath be given by a Man, attended with ſuch 
Circumſtances, that the Jury are thereby induced 
in the giving of a Verdict, he may be guilty of 
Perjury. 3. Int. 164. 4 Inſt. 278. 1 Koll. Abr. 
47, 78. 1 , 428. Ty 

A Perſon may be indicted at Common Law for 
a falſe Affidavit taken before a Maſter in Chan- 
cery; but not on the Statute, becauſe this is not 
Perjury in a Matter relating to the Proof of what 
is in Iſſue: Perjury by the Common Law may be 
in an immaterial Thing, in an Anſwer in Chan- 
cery; but if one ſwear falſe to an Interrogatory, 
in a Thing not materially charged therein, it is 
not Perjury. The Statute made againſt Perjury 
extends to no other Perſons than Witneſſes; but 
Perſons perjuring themſelves in their Anſwers in 
Chancery, or in the Exchequer, or by ſwearing 
the Peace againſt another, &. may be puniſhed 
for the Perjury or Subornation thereof at the 
Common Law ; by Fine, Impriſonment, Pillory, 
Sc. 1 Bulſt. 322. ' Sid. 274. 3 Inſt, 166. 

By the Statute, Perſons committing wilful and 
corrupt Per jur y, in any Cauſe depending concern- 
ing Lands or Goods, c. in any of the Courts of 
Record, ſhall forfeit 20 I. and be impriſoned fix 
Months; and their Oath ſhall not be received in 
any Court of Record, until the Judgment is re- 
verſed ; and it the Offenders have not Goods or 
Chattels to pay the Forfeiture, they ſhall be ſet 
on the Pillory in ſome Market-Place, and have 
both their Ears nailed thereto : And for unlawful 
and corrupt Procuring and Suborning a Witneſs to 
give falſe Teſtimony in any Court of Record, &c. 
the Offender ſhall forfeit 40 J. and if he be not 
worth that, he ſhall ſuffer ſix Months Impriſon- 
ment, and ſtand in the Pillory in ſome open 


Market 
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Market near the Place where the Offence was 
committed; and ſhall not be received as a Wit- 
neſs, till ſuch Judgment be reverſed: But in caſe 
the Judgment is reverſed, the Party grieved ſhall 
recover Damages againſt the Proſecutor, in Action 
on the Cafe, &r. 5 El. c. 9. 

It has been adjudged, that if a Man be convic- 
ted of Perjury at Common Law, a Pardon will re- 
ſtore the Party to his Teſtimony ; but not in a 
Conviction on the Statute, for there he muſt re- 
verſe the Judgment before he can be reſtored, and 
Diſability is Part of the Judgment. Perjury, or 
Subornation, in Proceedings on an Indictment, is 
not within the Statute, which mentions only Suits, 
by Writ, Plaint, Sc. Though where a Witneſs 
for the King ſwears falſly, he may be indicted at 
the Common Law; and it is not material whe- 
ther the Oath were at all credited, or the Party 
be any way grieved by it, or not; as this is not 


a Proſecution grounded on the wigs of the Par- 


ty, but on the Abuſe of Publick Juſtice. And if 
a Perſon procure another to take a falſe Oath a- 
mounting to Perjury, but he doth not take it, 
though the Perſon who incited him 1s not guilty 
of Subornation of Perjury, he is puniſhable by 
Fine. 2 Salk. 513. 3 Inſt. 164. 3 Leon. 230. 

The Court, before whom any Perſon is con- 
victed of wilful Perjury, or Subornation, beſides 
the Puniſhment already inflicted by Law, ſhall 
order the Offender to be ſent to the Houſe of Cor- 
rection for ſeven Years, there to be kept to hard 
Labour, or to be Tranſported for the like Term 
as Felons, by Stat. 2 Geo. 2. c. 23. 
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The Puniſhments and Forfeitures of 'Craminals, 
n as follow, viz 


IE a Peer commit Treaſon he ſhall 
be only. Beheaded, which is Part 
of the Judgment, and the King com- 
monly pardons the reſt. The Judg- 
ment in all Caſes of High Treaſon, 
3 _ | (except for counterfeiting the Coin) 
+... + | 1s that the Offender ſhall be drawn on 
Puniſhment a Hurdle or Sledge to the Place of Ex- 
for Hale ecution, and there be hang d by the 
ti Trenſon. Neck, to be cut down alive, his Pri- 
wr | vy Members cut off, his Bowels ript 
up, taken out and burnt before his 
Face, his Head ſevered from his Bo- 
dy, and his Body divided into four 
Quarters, which are to be diſpoſed 
of as the King ſhall think fit, 
| For Counterfeiting the Coin,theOf- 
r fender is to be dran and hang'd: And 
In Petit A the Judgment in Petit Treaſon is fora 
ITreaſon. | Man to be drawn and hang'd; and for 

e | a Woman to be drawn and burnt. 
© The Criminal for Treaſon ſhall 
| forfeit all his Lands, Tenements and 
Hereditaments, which he had at the 
» Time of the Treaſon committed, or 
jt . ˖ hn: REY. of 7 5 is 
8 < ved; and all his Goods and Chattels 
: ee ſhall be forfeited from the Time of 
the Conviction. Alſo his Blood ſhall 
be corrupted, on Attainder, and his 
Children be incapable to inherit to 

wm or any of his Anceſtors, 

| Puniſhment 


KA 


of Petit Lar- 


Ok Publick Offences. 453 
=) For Murder, Felony and Larceny 


above 12 dJ. a Man or Woman is to 
be hang d by the Neck till Dead; 

and in extraordinary Caſes, where 
a barbarous Murder is committed, 
the Body of the Offender is uſually 
- hang'd in Chains. 

In Caſe of Murder, Burglary, 
Robbery, and all Felonies for which 
' Offenders ſhall ſuffer Death, they 
1 ſhall forfeit all their Lands in Fee- 
ſimple, and Goods and Chattels. 


Puniſhment 


Y. 


| Forfeiture. 4 The King ſhall have Goods of F elons, 


| and Lear, Day and Waſte in their 
Lands; which afterwards Eſcheat to 
the Lord of the Manor of whom 
held: For ſtanding: mute in Caſes 


| of Felony, Goods and Chattles are 
b forfeited. 


ee Fn For Manſlaughter, where the Of- 


of ow. fender is admitted to his Clergy, he 
ſlaughter. ( ſhall be burut in the Hand. 

In Manſlaughter, Chancemedley, 

and Se Defendendo, an Offender for- 

Forfeiture. I feits his Goods and Chattels; but in 


the two laſt he has a Pardon of 
Courſe. 


— Here the i dne is Whip- 


ping, or „ for ſeven 


ceny, &c Years, & 


And in Petit Larceny, Goods are 
Forfeiture, 1 ſo alſo for Flight in Fe- 


lony, &. 
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The Form f an Indictment, Trial and Judg- 


ment for Murder. 


E jurors preſent, for the Lord the King, 
2... vpon their Oath, That A. B. late of the 
City of L. Carpenter, not having God before 
* his Eyes, but moved and; ſeduced by the Inſti- 
* gation of the Devil, the Day of, Wc. in the 
* Eighth Year of the Reign of our Sovereign 
© Lord George the Second, King of Great Britain, 
c. at L. aforeſaid, that is to ſay, in the Pariſh 
of, Cc. in the Ward of F. with Force and 
Arms, &:. feloniouſly of his forethought Ma- 
lice, in and upon one C. D. then and there 
© being in the Peace of God, and of the ſaid 
Lord the King, made an Aſſault; and the ſaid 
* A. B. a certain large Piſtol called, c. of the 
* Value of Ten Shillings, then and there charged 
* with Gunpowder, and one Leaden Bullet, which 
© Piſtol the ſaid A. B. in his Right Hand then and 
there had and held, in and upon the ſaid C. D. 
then and there feloniouſly, voluntarily and of 
* his forethought Malice did ſhoot off and diſ- 
* charge, and the ſaid A. B. with the Leaden Bul- 
© let aforeſaid, from the Piſtol aforeſaid then and 
there diſcharged and ſent out, the ſaid C. D. in 
and upon the left Part of the Body of him the 
© ſaid C. D. near the left Pap of the ſaid C. D. then 
* and there feloniouſly ſtruck; giving to the ſaid 
. D. with the Leaden Bullet aforeſaid, from the 
*- Piſtol aforeſaid then and there ſo ſent ont, in and 
upon the ſaid left Part of the Body of the ſaid 
C. D. near the ſaid left Pap of the ſaid C. D. one 
Mortal Wound of the Breadth of Half an eps 
6 © an 


* 


| 


and in Depth five Inches, of which Mortal 


Wound, the ſaid C D. at L. aforeſaid, in the 


* Pariſh and Ward aforeſaid inſtantly died; and 
* ſo the Jurors aforeſaid, upon their Oath afore- 
* ſaid ſay, That the ſaid 2} B. the ſaid C. D. at 


L. aforeſaid in the Pariſh and Ward aforeſaid, in 


Manner and Form aforeſaid, feloniouſly, volun- 
* tarily and of his forethought Malice did kill and 


murder, againſt the Peace of the ſaid Lord the 


King, his Crown and Dignity, &&. 


And afterwards, that is to ſay, at the Gaol- 
Delivery of the Lord the King at Newgare, 


held for the City of L. aforeſaid, at Juſtice- Hall 


in the Old-Bailey, in the Pariſh of St. Sepulchres, 
* in the Ward ot F. without aforeſaid, the Day 


Sc. in the ſaid eighth Year of the Reign of our 
* ſaid Sovereign Lord Ceorge the Second, Sc. be- 
fore Sir 7. V. Knight, Lord Mayor of the City 
* of L. aforeſaid, P. Lord H. Lord Chief Juſtice 


* of the Lord the King, Cc. Sir F. F. one of the 


* Tuſtices of the ſaid Lord the King. Gr. Sir J. B. 


* Knight, Sir T. C. Cc. and J. U. one of the 


* King's Serjeants at Law, and Deputy Recorder 
* of the City of L. atorcſaid, and other their Fel- 
* lows Juſtices of the ſaid Lord the King, his 


* Gaol aforeſaid of the Priſoners in the fame be- 


ing to deliver aſſigned: The ſaid 4. B. under 
* the Cuſtody of, &c. Sheriffs of the City of U. 
* aforeſaid, to the Bar aforeſaid brought, in his 
proper Perſon came; and being aſked, how of 
the Felony and Murder aforeſaid he would ac- 
quit himſelf, the ſaid A. B. ſaith, That he of 
the Felony and Murder aforeſaid, in Form afore- 
* ſaid ro him impoſet, or laid to his Charge, is 
Not Guilty, and therefore for Good and III puts 
| Gg 4 * himielf 
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456 - Of Publick Offences. 
© himſelf upon the Country: Therefore immedi- 
* ately cauſe a Jury thereof to come, Sr. 


* And the Jurors of the Jury aforeſaid, by the 
* aforeſaid Sheriffs of the City of L. to this im- 
* panelled, being called, that is to ſay, E. F. 
* G. H. J. A. L. M. &c. came; who to ſay the 
Truth of and upon the Premiſſes, impoſed to 
„the ſaid A. B. choſen, tried and ſworn, ſay 
upon their Oath, that the ſaid A. B. is guilty of 
* the Felony and Murder, in Form aforeſaid laid 
* to his Charge, in Manner and Form as by the 
* Indictment aforeſaid it is ſuppoſed; and that he 
at the Time of the Felony and Murder afore- 
* ſaid, in Form aforeſaid committed, or ever after 
* had no Goods or Chattels, Lands or Tenements, 
Ito the Knowledge of the Jurors aforeſaid : 73 
which the ſaid A. B. being ſpoken unto, if he 
had any Thing for himſelf to offer, or could 
. * ſay, why the Court aforeſaid to Judgment and 
Execution of him for the Premiſſes ought not 
© to proceed, and he ſaying nothing but what at 
6,6 firſt he had ſaid; upon this, then and there, it 
- © ig4onſidered, by the ſaid Juſtices, that the laid 
F A. B. to the Gaol of Newgate aforeſaid, from 
* whence he came, ſhall be ſent back, and thence 


© be led unto the Place of Execution, and there 
be hang d until, Sc. 
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